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done ol the principal cauſes that prevented towns in { 
well as in · other parts of Europe, from emerging out of the deſpi- 


f INTRODUCTION. 


| taſk I ſhall attempt to diſcharge, however imperfeAly, in this 
Introduction; but not without ſuggeſting to him, that more 
information on the ſubjet may be derived from much. better 
writers and more able compilers, whom in the courſe of thi 


- treatiſe I half have occaſion to/mention. ' f} - 


With regard to the legal polity of the ancient Britons, or that 
of the various nations that ſucceſſively broke in upon and de- 


ſtroyed both them vnd their ebnſttution, we are ſo much in the 


dark, that little can be ſaid of it with any tolerable certainty. 
But in the reign of king Afred, who ſucceeded to the mo- 
narchy of England, ſounde ] by bia gtandfajher Zgbert, we are 
informed the conftitution of Engle was * altogether new- 
modelled, and the whole kingdom reduced under one _ 
and gradual ſabardjnation of goterument; iwhertinievery)man 
was anſwerable to his immediate ſuperior for his own conduQ, 
and that of his neighbour's. B 
were claſitd in d:carnarits,; cod 
wers the pledges und c n | 
_ theſe 'decennaries made up the 
an indefinite number of theſe hundreds compoſed the til} larger 
diviſion of a county, 
moſt diſcreet: and able mongſd them. Thoſe' who! prefided 
over the county were the alderman (who, after the Damb | 
vaſion and conquelt, was denominated the earl), biſhop, theriff, 
and coroner. Oder the hundred, the lord; and over every 
tything, preſided the tythingman, or 
miſerable towns be u trade; the people were 
in all probability under ſome ſpecies "of * IE 
the nature of which we are little informed of. Writers, de- 
ſeribing the progreſs of 'ſociety, apprehend that ſome-ſuch go- 
vernment exiſted in them; but ſay, that it was under abſurd 
regulations, and built on oppreſſive notions, tending rather to 
curb than affiſt the ſpirit of ĩinduſtry and commerce. Aud ſo 
well indeed are they convinced of this fact, that they: aſh 


ng of tem families each, w 
rs of each other. Ten 


cable ſtare they continued in till the don of the fiſtcenth century. 


| The laws at this time were ſeww und fimple, mode st the 
general aſſembly of the ſtate/ when convened by the forereign, 
_ and promulged to the people by the ears and ſheriffs in their 


perambulations through their ſeveral counties, in ordor to 


60 ray 
and claſs the people within tbem. Matters of debt and con< 
tract were uſually adjuſted in the decomaries, but theoprineipal 


cauſes came into the county court, held by the' ſheriff; 
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they were charged by the & deal, by the corfued. pr morl 

eration, or by wager-pf law. wit n n he 52 
coutt, parties complained ga + ewes. theme 

their ſureties. Trial by jury was a frequently uſed ; 17 as 
mode of trial is 
ſuch jury; was compoſed only of twelve men, or. whether they 
were bound 19 «A uni, i vo fed kw x hl 


- By the-eſtebliſhment of theſe tribanals, the people were not 
drawn away from their domeſtick avocations, to attend their 
cauſes at a great diſtance from home ; due order was obſerved 
throughout the kingdom, the publick peace ſecured, and juſtice 
done ia every one in an eaſy and expeditious manner by the 
interyention ood of his neighbours. But in cafe a 

conceixed be TS by the judgment, or if 
or aſſection were ſhewn. at the trial of the cauſe, ther 
an appeal to the king in his ſupreme court, or. gc 
Ev the e een 1 way 
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neſs,” to tH grit offenders; hieb, 
eme court, as the Hation emerg its ſtate f barbarity, 
auc civilization puf wen? on different put ſults) hereby litiga- 
tlans ehctesſed, Appeals becatie Retzsenti it oſtöm ihup pen 
that in the inferot courts mattets were either pattipily d- 
dered, or not well ünderſtood. So that the ' interyention®sf the 
ittenagemote, 22 — Wi 8 aud pretbnſions 
property, and reconcile differences, became neceſſury in 
2 nc cafe. But, notwithſtanding” the exereiſg26f> this 
appellant ew muſt have taken up a conſidetable ſhare of 
the time #t18tred for the fitting of this great aſſembly, it does not 
appeaf that there was any other trlbunal erected for the hearing 
and inveſtigation of apptals from the inferior bohrt. For 
though the Auglo- Sayon conftitution received many ſevere ſhocks 
from the irruptiops of the Dangs ad other hacions; and many 
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reat lawyer ia the ſame crror, copceiving and wiſhing to tmaititaid . 
that a repre/entative body was convened Uurifig the Hag/s-Sitxon con. 
fitotion ; while other writers have - maintained' u contrary opinion; 


. Hume, in his firſt appendix, has with great ability ingenyiry | | 
andled the ſubject, and ſays, that%it is :gniverſally the 
aldermen, prelatès, and garls, were a component; part of the ? 
2 and 2 the only diſpute is about the wites or wiſemen, —_ | ; 
Monarchicsl intain, u Judges, or men Jestned i 5 
the law ; whereas the popular party aſſert, that «goo the r — | 
ſentatives of the Berghr, or what we now call tlie Commons. He exa» ' 
mines the grounds of both theſe hypotheles with candour, Ind in a \ 
manner that will entertain the ſludent. See alſo, 1 Blath.: 8 
of 
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Harold it Haffings, bad" got poſſetiion of the grown, 
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were forſeſtéd, h * in arms in dppoſtion to their 
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Carne Mig ſhone Hers before his arrival. This new 
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duced 4 'great Alterstibn In che <conſti the kit 

The remedies = the 3 of 2 2 and the ovale. 
ences of ne them, together with the appetida 

fach dere 2 

'the la By fa Ry TI For — om 9 of the 
* n. che county courts and curts-bafoh; ud which; for 
at rdiſoh, _ Gh J to be dffeuſſed in the ſbvereign ere bf 

br king. The fubſequent tteaſons too, of fuch of his Englyh 

ſubjecls as were permitted to retal theit ancient poſſefBonsy had 

— e during the firſt thit- 

. N bit reign, id enlarge the number of (hefe grants 
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Khis followers fro Worniandy.” The grand priveigle of 
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ceedings in che king's courts ſhould be carried. an io, the Ner- 
man, inſtead of the Engii/h language. By this edi the re NN. | 
J 


dial influence of the county courts, and other inferior 
dictiona, was very much narrowed: for as ibs judges and ſuitors 
of ſuch courts did not under ſlaud that language 7 By 
| hibited from recording their adde. 80 3 7 
ters of importance ceaſed in the great Saxon (eats whos ofa 
an original juriſdiction ovet all cauſes e 2 rene 
court where the king preſided, in perſon... he it 
portance of the county. 2 was alſo) further 5 ts | 

— of the biſhops e, and the. ſeparation Which. tpk place 
in conſequence of their ſoceſhon between the cin and-eccle «of 
Hical courts. ' Tbe carla 190 ſhortly, afterwards negle | 
[attend them ; from which time their 0 has, 9 hoop go: 
dually declining, and though there remains. a..ſhad | 
« this day, lin * e of, — 5 r penour 0 

saity. Bs .3 7 * 72772 b 


"The. Clergy. had been far, ſometime . 1. * 
' Eurape, to exempt themſelves from. the. ſecular power ; 
when the Ws 19 came. io, [as they had all econ! 
bis views, he ought it moſt prudent to comply wit their 
mands. He therefore granted them ſeveral immunities, 
amongſt the reſt he permitted the dilbops, to to eftaþljſh Tqurts,in | 
their ſeveral dioceſes, in which · they aſſumed * over 
the inferior clergy and all their dependents, who were to have 
Jultice diſpenſed. to them in the conſiſtorial court by the biſhap 
or bis ſubſtitute. The erection of theſe. courts. for dhe futute 
inveſtigation of eccleſiaſtical matters, with which the ſcoul; 
- judges were no longer to interfere, not only deprived 
courts of a great number of cauſes, and eee — 2 0 
ſuitors, but alſo of the aſfillance and venera 
| from the learning and ability of the prelates. Ne bay 
diſputes which afterwards aroſe between the bi ops the 
and ſuch of the clergy as were, able to cope with them, es 
for the neceſſity of a * ſomewhere, yet their licigations 
uſually came into the ſovereign Eur. For, .hawgyer willing 
in thaſs days they might, have been to 4 le twp me 
pontiff for juſtice, they were 'yeverthelels gl i. 
2 at home by the King f. court, held 1 ink 
ſon at the time of queens which kk . 
21 F = baggy: Di. 
* * In th time of e the On bn 
copus wel Archidiaconus (who before fat with the ſheriff) placita in 
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. In the Canon times; drew into it — 
mination: of all cauſes of ence, whether.of eccleſiaſtical, 
— or criminal cooulance. So extenſive a jutiſdiction, inter- 
ith the diſcuſſion of matters of ſtate, occaſioned the 
8 40 fc or Teng tas te 
——— e — 
and a 

vaſſals, under the pretemt of — — 4 
conltant court for the trial of cauſes and determination-of ap- 
peals, took an 9 


all of whom preſided a — new appointed magi« 
te, hext. iniauthority. to hs ing ci: called: * 
Tecra as ph 213 10 ac Dian, *c 2 85 
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This new erefted court by its coaltitution was ambulatory, 
and followed the ſovereign whenever he changed his place of 
abode, In the county where it happened to be, it had an; ori- 
gina juriſdiction of all matieri ariſing therein whether of a civil 
or criminal nature, —but of cauſes: ariſiog in other counties it 
only exerciſed-an eppeiate jut iſdiction. And to give this capi- 
tel 7u/{iciory' a more; — authority, and ta leſſen Kill fur- 
ther the temaining influence of; the county courts, it was or- 
dained by the Conqueror, that from thenceforth all cauſes of 
action, amounting 0 Jar fhiltings and upwards, ſhould be 
determined by. the king's. writ, Which was; uſually. — 4 
turnable- io the Hula. 1gis 4 but in ſome cales they 
out the ſheriff authority to-proceed — and then 
they were called Vic writs dere of two 
the one founded on Toertt, ———ů—— The ui 
tie] writes adapted for torts, were treſpaſs, rep 1 
fn of cl en it wn f ic . for 
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| x cominan?'to:the ſheriff to do juſtioe between the” parties ii 
that particular cauſe; for if the debt or demand forty 
billings, the ſheriff was no longer empowered to hold plea - 
thereof by a pi levied in vourt as in the h times? + So 
alſo the cr f rig be, iſſoed to enuble the Word te hold pleat of 
hnd-wittyn his juriddiction For the maxim/imtoduved-by e 
Nor man juſtieiars w, 8 could hold lan de without the 
king's paventy' mor plex df forty forty foillings without the ting's writ /- 
241 boirc1t 200 „6 t to. ien io nous 943 n pang 
-»'Phoogh theſe-great officers>arthe-eſtabliſhnienvof the! Aulos 
Regis: ſate together in court, as well:to'trythe'civil and erimil 
nal matters reſerted to-therny ns to receive and ſottle the teve- 
nue, yet vur tegel antiquarian think, thut ey em at This period of 
time; each of them bad a peeuliar olfde and juriſdiction 
to him. The Chancellor; ien fuppeſed; ' as! being the” kir 
ebaplain and oonfeſſor more immediately preſided when th 

complaint was of ſome oppreſſive: act daf the ſovereiga be 
Treaſurer, -when the revebnes and rente were io be rec 
ſrom the ſheriſfb, and the inet and ameraumente — the 
eſcheators; and on paſling the pubtic-a6councs—The Cobſtable 

and Mareſchal e, upon the diſcuffon of . K 

and war, and the rights of ſoreignrs The Seneſchal, wen be 
diſpute aroſe within the limits of the royal reſidenco a the 
Chamberlain, Sion; Ln money! was to be told in and paid out. 
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brooght to te place of his reſidence, And that che ſame mh 
be paid with more punctuality and convenience id the reſpecti ve 

dee the 'eeteign bp Yeo: 2 rar rok — 
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* Tl ovr old books there is great confuſion with reſpe& to the num- 

ber and he Marſhals; in Mr: nanu, from paęr 31 to 33. 

and ſeveral of the old ſtatutes. 1 the marſnal who. pre- 

ſided with: the conſtable, che. Ad Nel of England; by Way | of 
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in the cauſes re > On IN I 
once experienced t is ariſing - is newly com> 
prey juriſdiction, loudly _— for its . permanent eſtabliſh» 


ment and the Barons dreading abe el, the poet 
of the Chief Fa teien ede e 
diminiſhed, 50 . * 4 
in the ſucceeding reign when de, to quell 
inſurrections · of 2 conſented to the twp 
ſamous — — — magna charth, und carts te 
the barons, care to provide, among othet things 
equally calculated for the relief ond proteQion of the ſudject, 
that this court for the inveſtigation of the civil concerns: of the 
people ſhould be fully eſtabliſhed.” Wich this. acticle — 9 —4 
fortunate prince did not long heſitate to comply: n 


ſelf experienced many inconveniences in the earlier part 


life ftom the ſupereminent 2utharity exereiſed by the Gbie Chief 722 
ticiart, whoſe um extended itſelf, as well over 

ires of the king as the rights-of the people : 2nd 'v 
much ſo, that he hi f . 


the office, but which unfortunately proved: abortive, from he 


aſcendency which that m te had gained in the coun- 
0-4 Ddd. barons therefore from  theit diſlike of the office, 
under the pretenee of rejieving the e from the incon- 
veniences of following the fle: Rais from place to place to 
have their cauſes determined, made it an article in the gut 
charter, that - * Communia pati n non ſeguontur curiom rum, 
ſed in. aligns bece certo-teneantar.” This article effeQually' eſta» 
bliſhed and confirmed the 'Commen Pleas; and the av torts; 
where theſe pleas were to be heatd and determined, was ſined to 


duilt in che time of king Rafjury where the) ſorertign uſually 
reſided. The Commen Pleas has '® moſtly fince: — time" te- 
mained in-theiſanie place; 'whils the court-of the Chief”, 
England, which afterwards ſprong from the old root of the 
Nia continues ambulatory with the ſovereign. 


By the eſtablihment of the court of Commun Plits er d- 


mon Bench, as it was tiled to diſtimguiſh it from the High Boneb, | 


— n wo 


© #1 Gy: mo,” contrary wo the opinion of miny, who affirmebac it 
1 remained there : for the ſtatete 2 L. 3 . 11. it 


appears, that the Common Besch Rad tem 
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W 
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be. that it Ml por bereafier be remared uiihogt hig ge . 
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 whercon: the Chief, Fufticiar 
teign this magiſtrate was — ſtripr of anoibet conſiderable 


the cloſe of thereign'of Haryrhe Third; and was Ch 


ſieceſſion is not well aſccrtditied,” though there is great tea ſun to 


| e ute that prevailed . the ebe 
rons 


** INTRODUCTION 
ſate- as repreſentative" of the: ſove- 


branch uf bis juriſdiction: ; and was-fo much-evtbed | 
by other articles ia the Great Charter, ratified and c mj ͤ tt 
by: king; Meni the Third, chat we behold this mighty offices 
on the wane, during the long ahd-troubleſome reign 
of that Eing : 20wards the end vf: which there appears t h 
been no ſuch magiſtrate for thb. laſt Qbief. Fufticiar: wernead = 
of in hiſtory; and is even doubted whether he was Chief 
ticiar or no was Hubert ou Burgh. be court too, i which 
this magiſtrate u ſed to preſideg ſeems by; this time to have loſt 
its name 1 — though vhether it aſſumed the namo 


of the King's Bruch or not, till the ſucceeding reign of Edward 


the Firſt, do&:nor; appear. For Braten, who wrote toward 


D 
pe cui in quits diver ſas ions ter minantur, "S: Te 

te 'cur;am habet ginam propriamy-$1cuT Aulam Regiam, »& 
teaticiarion rajutales; gui proprias cunſu, Regis ere, K 
„% liarum omnia per pueralam, vel per priuniqi „ ſeu libirtol 
rem. And bene —— the Judges he ſays; 
„ ſtem Jiicinriamm ö | 5 
*. naejores a later 


ſpeaking of 9 uriſdiction in it, ſays, 4 


| . gre toner ijurier& erent A ny Han 104 ü, nt 


„ 01 od bonn Bat! enn nora; Wor 1% ate 14. 1700 E 
Heſides the eftubliſhment of the Cem Pleas, the Aud Regery 
during the reign of \Fdoryyrthe Ebird; had received! other co 
fiderable ſhocks; particular that of the chanceltor's nh. 
drawing from it; and exercilmg, his icial authority abone in 
aſepatate apartment. But the prepiie time of the chancellor's 


think it took place i the courſe of that reign; and that i W 
owing to the inteſtine commotions an di ſputes which happened 
not only between the king and the barons, but between the 
Magnales Regm' themſelves' when. aſſembled together, which 
wholly prevented the chancellor from performing the 3 

ſunctions of his office in the Great Hall of the Pace, | 


the ſovercignfor ihe ao eier ne A 
mo! 2 er, * 1 * Att. Py A 


when convened, together, bad long called 
wy Belts 125 Ke 


. while be hel a dae, for a traces ang Ce ann 


\ * j BIPY; 20 40 "AS 4 * 
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These words clearly fhew; that the King's Peach e- vas 


8 crimizal court,” and cut of appeal, - 


| ſeparation, 


* 
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INTRODUCTION. ack 
ſeparation; in the conftitetion. bf patliaments, are ſound ini this 


bis ſon Herry the Third, in whoſe trou blefome reigu they a 
clathed with esch other: **'Fbevomibucl Gatigerd/þ — — 
king and people were expoled from the factions and contentions 
of theſe great feudatories hen aſſembled, ud it not being 
well ſettled What diſtin& powers the aſſembly of the great or 
leſſer barons ſhould ſeverally exerciſe, ur where' e extenſſuhe 
authority veſted in the Au Rigi ſhould reſides ſeem firſt to 
have ſuggeſted to ybung Eduard, Who had ſubdued the potent 
barons; that great idea of our juridiĩeal conſtat pi]; Wich u 
afterwards, upon his -comiog tu the crowngawith” ſo much credie 
to himſelſ, and happineſs to his ſobjects. irt ly eſtabliſhed. 
This prince has been ſliſed our EH Jin, for im bis 


Hats does not ſcruple tö Ahh, that mort wat done in the firſt 
thirteem years of bis reigmy to ſettle and eſtablaſſi the: diftributive 
juſtice of the kingdom, than in all the «ages ſince that time 
Fr nn bn pH 8 gre Mie Hel omen ei 
King Edwdrd eftabliſiment' of the "e6iſlitStian conſiſted, 
inſtead of one court of univerſal juriſdiction poſſeſſing a leg: 
tive-as well as a judicial authority, and exeretfings a Tupetin- 
tendent controul oft fubgruinate Juriſoiftibag "of one 
covtt called the Porhament, compoſed of the fovereignhiaelf 
the tegunts per baroniem, und the repreferatives-of her infe- 
rior tenants holding i capite of the croWny/ ad afte} the g ν - 
tieth yeit of hig reign” of the repreſentatives of the "cities und 
burghs,” In this court? was veſted the (ole Hof legillationy) 
and the exerciſe of an appellate 12 in the dernier reſort 


over all cauſes civil and criminal, unleſs of eccleſiaſtical * 
zance, which had beſore:heen given to eo age but which 
The 

MM , 


was only to aſſemble hen. ſummoned. by wri | reſidue of 
nn 2 n ig 105 HE EY 


- - 
130% 201. amen: rus 207 
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$0 | a M4) 54 — IG & 1 Tuner 
i ſummary of the imrrovement: "made chi e 
4 Ne Cn. 425.6 3. Add Halt's Hiff. Cn LW. 


great chetter obtsined in his reigu ; though omitted i that of. 


time the law came to fo fudden 8 pet fectieh that Bir Addrihein 


+ 1 have” affigned, according to Mr. Hum, the” 2othy year of, w 


'reigh, 12 Jan. 1269, a; the true epoch of the eſtabliſbwent of the 
Hoyle of Cm mog. Pot though there are MIHExtänt, writs from the |- | 


199 of Henry the Third, to ſummon us well Knights, cirrzens,” and. 
raeſſes to Parliament, yet this was bur 6Wi the ſedition of the 
Ear . But When Buri the Pirff had got the better of 
him at the Mie of Luer, the 'butyelſes were never ſummoned from 
We the 26th of Edward the Firſt; from which" period, with 
a few interruptions, the conſtitution of the Heat 6f Common appears 


to be r, though. the diviſion, as we find it at this day, did not 
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xxii INTRODUCTION. 
the jurtſdidiod of the vd Aula Regis he branched out 105 G6. 
ferent courts hi ch were called the ſuperior courts of common 
law, and the hing courts for maritime and military concerns. He 
defined the limits of their ſeveral juriſdictions, ſor as not to inter- 
ſete one with another. To each of them te affigned juſtices; 
and in that: aſſigaation ſeems to have had u particuler reference 
to the peculiar provinees of juriſdiction exerciſed by the great 
officers reſpectively, who compoſed the Hula Regis.” "ting: he 
reſefved to one of theſe ſuperior courts (that being the court in 
which he himſelf preſided, and thence ſtiled the court of K 
Bunch), all ſuch power as was not pareelled out to the teſt. and 
which secording to ancient cuſſom was to follow his perſon in 
al progreſſes through the kingdom. In this court fate as | 
ee of the ſovereign the ſueceſſor of the Chief Fafti- 
ciay, but inveſted only with * tatters of his 4 whoſe 
title was now changed to that of Chief Juice of England, con. 
ſtituted by the! King's t; white the other judges of the ſupe- 
rior courts were all -appointed by potent. ith the change "_ 
his name, this magiſtrate loſt his pre-eminence over the 


ou of England, which tho chene bad n ware. 
'To the chancellhe, : on this divifion of the court*,: was com- 

| mitted the cuſtody of the great ſeal of England, and, as-conſe+ 
quent thereto, the power of iſſuing all the king's original write, 
whethet direded ti the ſupreme, ſuperiors. or ſubordinate juriſ- 
2 The chancellor therefore ſate in a diſlinct cout to i 
hear Teaſons, why certain writs that, were. not of courſe ſhould | 

" iſſue, * 40 8 _ 1 0 the clerks OR opener to "0 


& b 5 9 1 0 
2 2 4 
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. * lord Hale, i" his eee divided — ; 
ſoch > My ls of _— and not ot record, - Tue former he ſubdivides 
into ſupreme, ſuperior, and inferior, The ſupreme is the bigh court 
of 3 3 3 e | 
mare principal, as t 4 parlament, the baxcery, 
King' of Bench, Comman 7425 A. the coui ta of he juſtices 15 
nerant, ad cammnnia placita & ad placita Lage? "The Jeſs princi 
Le ſays, are the courts! of gaol delivery, Oyer, Terminer, Axe: Mf. 
Prinz, and Palatinate, courts of commiſſion , euere, and coul ts of 
Auſten of of the peace, While he comprises, onder the term 1 wh 

of record, 2 courts, . leet, . torn, & 

— not oſ 28 Mak *, are courts: baren, c 3 
_ courts, admiralty and ical courts... And all theſe Fee 
ate bounded and e by certain laws and ſlated ruf e Wi 
which all their judicial proceedings. and, determinations, ſquare, 
Jide lord Hals Analyſis, which though Hiule read at this day, on 

count of the excellent Sag © of Sit Willis illiam Blackſtone), 1 bly 
mer3ts the attention of the Ruden e 


INTRODUCTION. rin 
them out. Theſe writs were called Brew We Cantrldird, " 
contradiſtinion to the others, Which were denomſhated | 
de Curſu, and iſſued on paying the uſual fees for em. To 
chancellor alſo, 8 the King's chaplain, appercained the cuſtod 

of his conſcience, ot, in other; words, that Juriſdietion! 
muſt neceſſarily reſide ſomewhere iu every ſtate Wich male 
pretenſion to inidependent privileges, 10 bedreſe ſuch injuries 3s 
the ſubject may ſuffer from the more immediate and 
24s of che ſovereign,” When the- King therefore Had grin 
2 property or p. i. ilege to a fYhjeR n wab = 
fill remains the only; method r tran wg ws 
confetring any privilege by the crown), as 
the great ſeal in the chancellor's\cuſtody; ke wy had; TR 
the grant was either prejudicial, improper, or forfeited, a tight . 
to hold plea thereof by a" writ Fe refarnable before 
himſclf, ' And if upon the hearing it was fourid proper to de 
repealed, to give judgment , 5 * — prrdicta Weir; 4 5. 
« mint Regis revecentur, aduullpinr; tt varus ae pre 
&« nullo prnicut babeantur & tentantir," ac iam fred irritulamen- 
tum eofund!in cancelletur, ner, & adnibih tur, 1 vir et 
"T1993. Td 1:10:71 
Whii che ſovereign alſo; upon any enquir ot by bis 
officer, ſherdf, coroner, or eſchettor, virtute 5 'by writ 
tent ſor that purpole, or by commilſioners Really ted, 
became entitled to lands ot tenements, or goods uh chatich, to 
the chancelfor's jutiſdiction were #fligned* [wheh the rend 
thereof wis tranſmitted} all ſuch pleas as LO the 
upon any claim of a ſubject: ſt being an deſtlonable pr * 
lege from the earlieſt times, ſot any one to . in and traverſe. 
or deny the ſovereign's title. This power of traverſing inquefts 
of office, as they are called in our law books, in caſes where a 
p-riy is aggrieved, has fince been farther extended by ſeveral 
ſiautes* made in the reigns” of ' Bdward 'the "Third" and E 
wird the Sixth, by which the remedy is become uaiverſal' 
in caſes ky {6 we 2 nn. wat * N 


right, . 
2 * x N 18 4 g 1 guy 


Te the chancilter' alto; e Mutriour” Beese E 

2 new juriſoiction to redreſs further injut ies aſfekling 1 
from the 'inadverterice or miſconduct of the ſoy 

This ws by the inventiot of that univerfeP remedy for fu 
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matters; called the petition i Before this cite,” the fub- 
ject had dul cy remedies the crown, ts ve ebe Fu- 
ö N ' 
14 iner. $8. $8. 84. ja. A. 8.1 > avout N 


. in Bro. Prong 4 9819 "oy 


Vide 31 Ew. 
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Hier alteady mentioned, dhe, other 2.manf{r any, de druit. 

aa ka was he, proper remedy. in caſes where the O's 5 

le appeared; by record 10 he gt as, high a natuig as.the &1 

tas there were injuries. by which,the (pbje might be: fed 

from,the. mere;a6t of the crown, ang. where his-zile might not 

appear of as. pigh, puibority as the, .king's,.;05 WTR BAC 

pot. o aig 755 e e $his, prince, in 

wdsrph, 1 ice, introduced 6 tte de arg. — way | 

— wedy therefore, 2 king Wau, N poſ- 

bene or ls, and any one coul geſt 

2. N apt the 9 3 at one controveming * 1 and 
grounded, on. fas al 1 zh! petition ivſe}t. , I be, groogls 
upped, to: the purſuit of thig,remedy. was as follows.*, on, pigs 
-nting the. petitio to, the king, it was.indouſed,, hn Ria fait 

27 a! eee, and der u chancellt, who. en, 
WARY fromthe office. of the, Fin Hogs, tg.enquire A 

the AA * allegations, vnd a troubie was ſayed by he 
coofeben of the king's own-attgrney, Il. che cammilign went, 
and che title was found by, the.iggycht for the.king *, a ſecond. 
commiſſſon might iſſue, anderen A third 9 Ae the pe- 
tirioner an 5 to eabſild his claim. But if title was 
found go hg in the ſubject +, ahere iſſued another; wait before he 
could interpleacd, wih his ſoy ee Wan alſo into the 
Eing's, „Ang he aa of jt was, that if verdict on trial La 
Wired. for. 105 D parly,,.the king was — (or. veg 0 

ment heings quod manus Danging, Regis; amotsantur. 

1175 reflityatur petenti, ſalve furt) Nemini. Regis 4 ; , which, 120 
clauſe, id, ways. added to, Judgment -againſt the. Hing, ic 

whom pg. cht is ever. imputed, and u hoſe tight (till ſame: 
late ſatutes ) was never defeated by any en ok WR 


me. l TH te 4 vel ibo It 1 te - V 
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„The e had YA juniſdiction given nic aver. al iu 
matters. (except pleas of Land), wherein a 10 officer of his own, 
court was immediately copcerned, and alſo of tepagnizances 
taken before him. But if any fact was dice either on he 


ſcire facias, traverſe of office, or the like, and iſſue was joined 
thexgonz, the chancellor was, not permitted to tey it. For gabe 
had, the power of iſſuing write, he Was probibued; from 
matters, of faR, leſt he ſhould become as powerful as, the the 7 
che? hag een Feſt and, if be had been ſuffered 8 
e he could eaſil os overturned the whole juridical ſyſtem 


bliſbed by.king dward fy vi}; 50 the common law i. 
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INTRODUCTION. 
by making ou 99 bimſelf, and giving 
. — Therefore in no A when 
s were contsoverted ia ch . . the chancellor per- 


mitted to ti àqheme hut way, 


manu, ing the cpu King's —— whence iſlued grocels 


50 the ſheriff go 4wpanpe) 2 jury, whoſe: verdict whep token was 


bngorſet on, the.ceeord, and returaed, to ie 


{© \ Lain 


ee to have. 


1! chat, was ongoally af — —5 
J ite though at this — it may appear a 
a, very, con one, yet when we turn our eyes to 


e deen 
uation 

miniſter ,of, the.country — es 

r, 8 

— 0 os Jhat,jhis, fork avocation gab eee e a afforded 
ſufficient | 1 for thoſe, hours which were not taken up 
with the. | of the ane en 8 of 
the p Fur vere „e al {68 2 * 0 Tet 
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1 occurrence of nn ſince ide 1 of Lanes 


2 has given this court that great influx of buſineſs, and 
2 it ænjoys now by Eng, bull, ſimilar 
to that — . 4hg court of Seeger vor 
into it, and. 3 t nere 7 y £ng+ 
4 70 . eqv 8 Ie.08 exeiciſed 
have gf — 
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memo 


4 from w which. they, der — ox an by 
duced 8 into this country. cid: —— by 42 afutes *. 


ger main they, 7 prohibited Fe lands in their 
QWwn, names, ot. f rom getting on of. ibe a feigned, te- 


cqyeny. AF aye $8 ot by nA — they 
Fre \ having lands conveyed to their. 5 * 
* deus avs in thoſe. days ac a matter of 
he feeffe 


cien es g Jen 4e Haltham, who was 1. 
cellor.t to Ria be dad, by a ſttange inigrptetation of, 
ſtatute ? "he ſecond. deviſed the, wit of ſub, 
para, aud 4 3d return 1 ol, to make tha fee 
fa 18 Bwnfable 1 0 — — this ſcheme the, 
0 ae pA arent he a While, till afterwards. the 

ſtatute 15th BY rd he Send, Chap, 5. eclard ſuch tak». 
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xxvi INT KODUCTION. | 
| ing to-eſer te be within the compaſs and purview of the fratuteh - 


of mirtmain, and ſuch"feoffments were amortized accordingly, 
But this proceſs of r deen 
once introduced, it was afterwards extended to s variety" ef 
other caſes'in that court, and is now become'trhiverfal. '. In an 
ancient treatiſe entitled Divtiſſtd des Court, which" Sir W 5 
Blackffone' thinks was written in the fixteenth century, there 10 
a catalogue of all matters then cognizable by the ſabyarna, The 

proceſs of ſubpamna alſo ſoon found its way into the court of | 
Exchequer; and came to de uſed there on the equity fide of it, nj 
the fundamental and operative ptoceſs to bring the parties Inte 
court ; und from the ſame root have ſprung many baſtard flips: 
of equitable juriſdiction in the counties palatine, ind othet rope? 
franchiſes in different parts of the kingdom, Having | 
thus much of the juriſdiction of the court of Chancery, and: of 
thoſe matters which-were affigned to the cheneellor on the divi- 


fon and eſtabliſhment of the-courts by our EA, the Firſt, I 


ſhall next proceed to ſhew what ſort * he permitted 
the Chief 7u/tice of England to retain exetciſe in the court 
of King's Bad. 7 s EDITS CE TO OE STOR 

To the King's Bench,” on the diftribution/ of the power of the | 
Aula Regis, was allotted a twoſold+jyriſdition;;<«the one over. 
all pleas of the crown not relating to the revenue;—the other 
over ſuch matters between ſubject and ſubject as ſavoured of 4 
criminal nature. Of criminal matrers or pleay' of the'crown it 
retained a ſupreme original juriſdiction, and was termed the 
cuſlu morum of the people, as, upon hearing of 2 mi- 
litating againſt the firſt principles of juſtice or "morality, it was 
impowered to inflict a proper puniſhment for it; and for that pur - 
poſe might iſſue proceſs returnable before itſeff . 

+ The erimine! matters therefore of which it bad cognizance' 
were of all kinds 3 but they were divided into crimes vnd mil” 
demeanours, properly ſo called, and into pleas relating to fran- 

chiſes and liberties, As to erimes and-miſdenieanours; it bud 
2 juriſdiction affigned it over every ſpecies' thereof, from hight 

treaſon down to the moſt trivial tteſpaſe ; and it had aiſo 4 
controuling power given it over all eourtꝭ of 'crimina} juriſdice' 
tion then in being, or that might be eſtabliſhed. Over” ſuch 
as proceeded according to the common law, - of error," 
or certiorar; ; and over ſuch as in a ſummary way, or 
in a courſe different from the common law, by-certforari bnly,” 
unleſs ſpecially prohibited by the ſtatute eftabliſhing ſuch ſum - 
mary or extraordinary juriſdidtion. If a matter came into this 
court by certiorari before trial, the King's Bench might ſummon 
a jury, and try it at bar; and ſince r 
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the ſecond, may award a w/f priu to try it in tha 

with the conſent of the king's on attorney. And chis court 

retained ſo much of the criminal juriſdiction exerciſed ' by the 

Hala Regis, — upon its removal with the ſovereigu, it % 
fatto ſuſpended, if not entirely ere ee 

| feng beſet ny other: 8 eur 

Nan 


Wun eech 60 matters be to franchiſes ohh. ede, 
if any ſubject or body politick had uſurped any franchiſe or p- 
vilege, this court iſſued the writ of quo warrants, of an 
information thereon filed ex eie by the proper officer of the 
crown, or filed ſuch information on their on authority upon 
facts diſcloſed in the affidavits of private perſons, provided there 
appeared ſufficient ground for their extraordinary i 
If the uſurpation upon the trial was found unlawful, the party 
was ouſted, and the franchiſe; if capable of ſeizure; ſeized 
into the king v hands. Alſo in caſes where otherwiſe juſtice was 
obſtructed, or the king's charter neglected, in the r anc ire 
werd the Firſt, bliſhed a remedy, at this day 
— bo called a .mandanius. This writ was framed'to commnidrd 
mpel inferior 'courts, corporations, and ned comma todo 
— — — ſtice which in duty they were bound to perform. A 
mandamus is 4 writ of right, as ſome have d founded 
on mag na charta;\though no. inſtance has been traced of its 
haying iſſued earlier than the reign! of Edward the Firſt ; but 
the court is bound to grant if applet for, without impoſing 
any terms on him who demands it. Alſo when inferior courts 
exceed the juriſdiction afligned them; this court had thepower 
given it of _ the writ of probibition to ſtop any further pro- 
cecedings, as then torem non juicy. And if any ſubje&t was 
illegalty 8 he was entitled to the prerogative torit of 
bobeas corpus, Guing by the common law out of this court in 
term time, or grantable by one af the judges thereof in the va 
cation. All which ſeem to have been the prineipal points af the 
criminal juriſdiction of 22 TE — as aero 50 peg by 
king Edtwerd the Full. 5M — os 
5 11 1 4 dy * ws Yor vs 4414 447 
As to the evit branes of is juriſgiQion, that 8 
very narrow indeed, though at this day wy dens 
attention. For an court of 21 
cognizance of injuries. al to have — 5 | 
force, or in which the d was charged with fatfity or. do · 
ceit. Injuries.conmitted' wich force. were all ireſpaſſes vi & 
ermit, and others of the ſame 2 as” ejet7ment,, 1 
reſcous, pound-breach, and for om ry. And thoſe wherein the 
— was charged wit — or Ant, were remedied by 


writ of conſpiracy, add the Uke; for in a a 


. 
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| the: defendant was liable to pay @ fine to the Crown, as well 40 


damages to the party complaining. - Iu what manner the court 
of King Bench obtained cognizance of the various civil actions 


| it now holds plea of, will be ſeen in a ſubſequent chapter; but 


it muſt be rethembered, that this court was alſo conſtituted a 


court of appeal from the Common Pleas,” and other inferior courts 
in the kingdom; and that a writ of error alſo lay in it till the | 
224 and 23d of George the Third from the King's: Bench? in 
Traum, and it alſo lies in thoſe caſes where the chancellor pro- 

cee according to the coutſt of the common law, as upon p. 
tition de droit, momſ raus de droit, traverſe of office, ſcirr facias 


repeal letters · patent, or on recignixances, and executions ap 


. And from this court as being the ſuperior court of the 


bord Paramount, all prerogative proceſs whatever iſſues to any 


place which has been, or may hereafter become, à part of the 
dominions of the Croun; and therefore when kin 


had alſo eſt abliſhed'his claĩm as Lord Paramount over the king of 
Scotland, the court of King's Bench aQtually ſate at Roxburgh 
there, and afterwards ſummoned the, Scattiſb king and his vaſſale 
to appear at /iNlminſler. So at this day it has 3 juriſdiction 
over the I. of Man, the Norman iſles, and the plantations," by 
its prerogative writs; but with Scotland, Ireland, or the pri- 
vate dominions of the ſovereign, as Hanover, it has nothing 
to do *. , , Kis : 75, 7 * | A 41 34g 
Nit Sx 74 OTST «64 - 243416 ; N . . 

The court of Common Pleat, which had been perfected and 
eſtabliſhed by Magna Charta at M eſtminſler, was next in autho- 
rity to the King's Bauch; and as it was erected ſolely for the 


- 
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inveſtigation of the civil concerns of the people, has very em- 


phatically been ſtiled by Sir Edward Coke, The Lock and Key 
of the Common Law. By king £dwar#s plan in this court, 


all cauſes whatever, amounting to forty ſhillings and upwatds, 


of x civil nature between ſubject and ſubje&; were intended 
to be decided. For here not only all re ations, unleſs where 
the king himſelf was a party, who might ſue in any of his courts, 
bur alſo all perſonal and mixt actions were to be proſecuted ; 
mough in ſome perſonal and mixt actions the King's Beneh had 
2 concurrent juriſdiction aſſigned it, as in treſpaſs vi ct arms, 


rl, ejittmet,' und the like :* theſe ſavouring of a criminal 
nature, and in which the defendant was formerly liable to pay 
a fine tothe king. The Common Pleas had alſo a juriſdiction 


7 
ide eonqueſt of Mal, had added that country td bis dominions, 
the King's Bench had juriſdiction” in Malu. When that King 
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and at the inſtance. of one of. the pantles, ſometimes upon, ſem - 
ing enauſe to the court, at othery without, he wing any. cauſe, at 
all, - was -erppow: to award, proc eſ a4. the.,wiis, of, gone, 
recordari facias . accedai. ad anions. e 
to temove the -pitucgedings, / But ĩt that. is had, not 8 
power to inveſtigate errors in judgwent r * 
though ſome lawyers of eminence; have ſuppoſed 21 n 
diction belongs to it. Tbis cout — one. 2 
king's ſuperior. courts, was nutbotiſed, upon on 
in eee whether temporal, — 6 
cleſiaſtical, wan exceeding its juriſdiſt wy" es of. 
matter not cognizable.by them, toad | 
—— original plea was 8 

eas ta grant probibition was: 1 | 
lowed dpaif e Judges ak. pw 7) E099 7 
Juſtice, acknowledged ſuch: jarifviftion, 22 4 La 
this court a as it. did alſo te =. 
the right at common-law, where top dete it —— ppt) op | 
to grant thei weit of Aan ca- ¹ν, und if be was Allg 3 
tained, to diſrhange lim: but if it anpesred that — 
ſined for — niches thinavuct, Pars the count of 
Exchequer, could procted. ta inveſtigais che — but. were 
bound to remand bim; or elſe, if the offence way, le, vol. 
=_ bail for his due appearance in à court of criminal jug ſdic- 


rrp: Sear — — . avi 


for any ptiſoner do moe and gbtaig his habeas 
« well out of he high cou of Cg e. Cane Exc 
r 4 % 
«either of them and if _ ſaid, lord ene or. E 
or any judge ot judges, omor .hazons,, f . time. bein 8 
t f the degroaf the coif. of any al tha courgs aforeſaid, in the 
« vacation time, upon the view af the copy of the, 3 uu 
© commitment on getainer, or Nane made that 
„ was denied, ſhall deny any wift of babeaz corpus, by 
<< dt required. to be gt anted, being moved for as 
<< they ſball ſeverally forfeit eee ar party . 
6. e rl wt ee n $5 * 
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The jurifdiftion- ef the Cours Fe bas been 
diſcuſſed. — 2 — 21 place fong Ne 
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when defining and aſcertaining the juriſdiction of the ſuperior 
- courts on the diviſion of the pools of the great Aula 

In his time we find the court of Excheg 
court of Pliat, the court of Receipt, which is the true center 
into which the 


the court of Years, and the cuurt of Equity in the 
Chamber, eompoſed of the lord treaſurer, chancellor — the 


Third added pnother, compoſed of all the judges of: England, 


- hel&on account of ſome difficulty ſtarted — laws | 


e uriſdiction of which ariſes, when the 5 of the 22 
ts of King's Bench and Common Pleas are 
mon, or . difficulty in a caſe. he 
vi ara we they — — 38 atute mo _— 
it 


fo 11 be Jud —— 1 Fa 
the _ wel ute the 
record — . cathy was adjourned 
which was attended with great inconvenience; but however the 


ſame ſtatute ordaine, that if all the in the Exchequer 
Chamber are equally divided, it ſhall 4 at the next 


parſſament by a prelata, two earla, and two barons, with the 
advice of the rn N oben et | 


s £ every * N 9220 | 
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a Hike Se A ee infltutcd in the 
K ne for the examination of | errors in the Er- 


| er, by the ſtatute 31 Boeward the Third, c. 13. Before the 
.  eftabliſhment of this court, errors in the Exchequer had ſometimes 


been examined before commiſſioners appointed by the Great Seal; 


and ſometimes in parliament the uncertainty-of which became 


— 


a conſiderable grievance to the ſubject, and therefore 
ment was petitioned,” ſo early as 22d of 'Zdword the 
that the erroneous judgments in the Exchequer might be ex- 
examined in the King's Bench; but this petition for ſome; rea« 
| ſons was then diſliked, and therefore not acceded to. But the 
ature ſoon afterwards enacted, That in all caſes touch- 

ng the king, or other perſons, upon/a complaint of-error 
% in the Exchequer, the chancellor and treaſurer ſhall caufe 
<< the record to be brought before them, and taking to them 
the Judges and other ſage perſons, ſhall call before them the 
« barons of the Exchequer to hear the cauſe of their judgment 
« and if upon examination error be found, they ſhall amend 


6 ide mils. and ſend them into the ä to have execu- 
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1 


divided into tlie 
s' revenues and — "ner | 


' Exchequer, and barons. | To theſe coutts king, Zdword: the | 
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— aratirey parliament, 
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$9 tion. Tub t ute however judgments on 
the common law ſide of the: kxchequer, ir e an appeal $a this 
day from the equity fide lies im mediatcly to the Houle gf ers. 
7 


en: I. 1169 5 My, LAI DI © IIS © 
Qs | 

10 in n. of ' Eltedbitt'* ao another court of 

— cauſes 4 

Y Bench, woe, ” before: 


of the Courts forthe 
examination of the * — real, nee 
cannot help remar the Court 35 75 
the ſtatute 21" Edivdrd the Phird/ pace (eres 
Elizabeth, 6/4, v6 Car, 4. 6 4. 40040 Car? 214: ip 2 
courts of error ſeems beſt the great purpotes'of juſtice ; 
the practice of th reſt frequently / delay, from the 
liberty given a mary to 1755 diminution in» the record, which 
creates the nobel of awitding. s certiorary, Thingourt 
nerally fits on the ſecond 7. in every. term, and, with 95 
other ſix courts” before mentioned, tr.” * day conſtitute the 

e anriquity of which, 
with their ſeveral officers; „may be ſeen more fully in 


4 Ainet, 10, 2 2 Ropes Die 15 7 64 3 doit, 00. 


To the infirfer bel. why! Se can gned „ juri;Riea 
606 all ceiling «Qions,” wherein the dar ar 45 not exceed 
forty ſhillings,” For by the ſtatuts of 4 & weeſler, © Ie was enacted, 
„That none mould have rape before. the king s juſtices, un- 
10 Jess he ſweats y Wis foith that e goods taken ae were worth ' 
<« abbve' forty ſhillings.” The conſtruction — — = -f 
was,” that it was only in affirms 


4 mean trier court og 
Empowered ts Lo rg of gar vi * armis, 6 05 3 ex poli- 

tion of the ſtatute; of Gleucgſlet, the caſe of, Lambard rand bur - 
Jon } ſeems to hae deen decided. which wa an action oſ te- 
paſs, vi & umi, and damages laid to twenty . to 
which declaration the defendant demurred, and inſiſted, that the 

court'of King's Bench had n hong the d aHledged 
being vader /dery Pilling „ "But to this ion the court an- 
ſwered, that᷑ if treſpaſs 1 armit under orty Chilli * ue | 
lie in a Wein © og. the Peron 222 no E in 
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becauſe / the Sine impoſod in ſoch oction ebuld not be fer 
an iſrriar court, meaning a. ct. ut f racordy! wo now —— 
en eee 295 nt y gn 01% vp 
The :8Javie required by th the ſtatute of Glancefter r previous to 
the cammencement of an action in the ſupgrior — — 
the 1 difpute amounted to forcy ſhillings,” 
the Ling Bench and Commun — 1706 
. pd, K in * cout of Zxchaquery it. is ſtill a nen 


motion t dim e | {ucb triſling sccoust, as beneath 
the dignity of ws court Jegiſtature howavat. willisg 46 
ö re.to.the inferior courts — originally 


ended, bes common. Jaws and n let of 
— and of which, chez have been depriyad the dias 
0 the affdavit preſeribgd hx that Ratute, has hy a ind en- 
a red. ta „ conſequence .the- ſqveral ſtatutes 
e depfive the A of the, coſts of his ſuit, upom G- 
taining a verdict, in ea ne found by dhe jury de nat 
al. $0 erh linger. i + N av 44/162) Sin «9144 + I«s Y +5 rag 8p 
"ut 63x im and.'m 72 N nenn 
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CHAPTER THE SECOND. 
Of the Original Proceſs of the Court of King's Bench, 


1 King's Bench, on the diviſion of the juriſdiction of 
the Aula Regis, had, as we have ſeen, an original two- 
fold juriſdiction aſſigned it, —the one over all pleas of the 
crown, not immediately relating to the revenue; the other 
over certain civil matters ſavouring of a criminal nature between 
ſubject and ſubject. The judges of this court, by their appoint - 
ment, were the ſovereign juſtices of Oyer and Terminer, gaol- 
delivery, conſervators of the peace, and ſupreme coronets of 
the land. All pleas before them were · ſtiled coram rige, the king 
by the conſtitution of the court being always ſuppoſed to he pre- 
ſent ; for the juſtices of the King's Bench and the chancellor 
were directed to follow the king“, ſo that he might have at all 
times near unto him ſome ſages of the law, | _— 


The precefi adopted and uſed on the civil ſide of this court, 
now the ſubject of diſcuſſion, was a peculiar ſpecies of proceſs, 
entitled a bill of that county in which the court, at the time of 
the complaint made, happened to be fitting; ' But this proceſs, 
it muſt be remembered, was only calculated and framed for in- 
juries committed with force to the perſon or property of another, 
and for which the party offending was liable to pay a fine to 
the king, as well as damages to the plaintiff; for of ſuch civil 
injuries only could the King's Bench hold plea in the firſt in- 
ſtance, And theſe they were empowered by the fundamental 
conftitution of the court to determine, without any original 
writ out of Chancery. An original proceſs of its own for appre- 
bending of treſpaſſers, and thoſe accuſed of having committed 
any forcible injury,” was neceſſary for this court, as by its com- 
ing into any county it immediately ſuperſeded the ordinary ad- 
miniſtration of juſtice by the general commiſſions of Eyre and of 
Oyer and Terminer. The party, therefore, to whoſe perſon or 
property any injury, accompanied with force, had been com- 
mitted, had liberty to apply to this court for redreſs; and, in 
order that proceſs might be awarded to bring in the offender, 
the plaintiff drew out his complaint, and entered it on the te- 
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cords of the eourt ®, which muſt have alledged a treſpaſi, other - 
wiſe this court could not hold plea of it. When this was done, 
the clerk of the cart was warranted to iſſue the bil, which 
was the only proceſs he was authorized to award in the firſt in- 
ſtance for ſuch ſort of complaint. This bill was directed to the 
ſheriff of tht county in which the court happened to be, ſup- 
poſing that the defendant was to be found there {for this proceſs 
could not iſſue immediately into any other county than Where 
the court was, as it had no immediate juriſdidtton of civil mat- 
ters, though contra pacem elſewhere}, and commanded the eri 
to tale ant{ ſafely kerp him, fo that be migbi haut his body before th 
king at a certain day therein mentioned, to anfwer the plaintiff in a 

o 


1 455% nn N 
: The Bill was only a precept, and not a writ, becauſe it was 
not teſted, whereas all writs are tefedt. It was made return- 
able on ſome particular day in term; for this court contrived 
always to ſit at the time appointed for the other courts to meet, 
which was only in ferm time, The terms were ſtated times in 
the year, fo ordained, that all Jaw buſineſs in the ſuperior courts 
might be tranſacted at once, and they were uſually appointed 
in winter and ſummer, that proper vacations might be left for 
| keeping of holy days, and that the people might not be called 
away in ſeed-time and harveſt to attend their cauſes in court. 
This proceſs was made returnable alfo, on a certain day, where- 
ever the king ſhould then be in England, for, as this court was 
to attend him wherever he went, it was wholly uncertain 
where the king might be at the return day; «therefore no place 
could be expreſſed in it: But the royal refidence being u mutter 
of ſuſßeient notoriety, the court obliged I ſheriffa, and thoſe 
who had the execution of proceſs, to take notice thereof wirtute 
. at their on peril. If the ſheriff apprehended the de- 
lant, he was to keep him and produce him in court on the 
return day; for if he let him at large, and hesas not 
coming, the ſheriff was not only liable to make amends to the 
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Je Fo. Filizar. 98, 4 f e 
_ + All wits, 22 Aden, and law proceedings whatever, 
from the time of the conquelt till the 36 of Zdw. 3. were in the Ne. — 
man French language. But by that ſtatute the pleadinge, &c. in court 
were directed to be in Eagliſb, though engroſſed and entered of record 
in Latis; and ſo they continüed tiff the 4 Ces. 2. c. 26, when they 
| 1 Sid. 129. 1 
But it ſeems that in early times it was an uſual exception for n 
indifferent perſon to ſay, He did not know where the court wag. Fido 
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plaintiff, but might be proceeded againſt by the court for a con- 
tempt. If, on the other hand, he was not apprehended at all, 
the ſheriff might ſafely return a * non eff inventu;,” indorſed on 
the writ. Or if the defendant had fled into a liberty or fran» 
chiſe, into which the ſheriff could not enter to execute proce | 
himſelf (provided he had ſent a warrant to the ſteward or. bail 
thereof to arreſt the defendant), he might return on the 3% 
& Mandavi ballive, &c. & nullum dedit reſponſum, Ac. reciting 
the ſpecial matter, and that no anſwer was given. Upon this 
latter return, the plaintiff might ſuc out * proceſs, called 
a „ Non omittas bill , directed, as before, to the ſame ſher ff, 
reciting the former bill and return, and com ing him to 
arreſt the defendant, notwith/anding any liberty or privileged place 
in bis county, g P i | 
If non eff inventus was returned to the bill, and the plaintiff 
had reaſon to think that the defendant was fill in the ſame 
county, he might have another bill, and after that a third, and 
ſo on till the defendant was caught. But if the defendant had 
removed into another county, the next proceſs the plaintiff 
might ſue out againſt him was a te//atum bill, directed to the 
ſheriff thereof, which ſoon gained the name of a /a:rtat, from 
that word being within it. This tefatum bill was a writ teſted - 
in the name of the king, and in it was recited the former bill 
and return, and then it was ſtated, that on the plaintiffs bebalf 
it was atteſted, that the d:fendant did run up and down, and ſecrets 
himſelf in that county, therefore it was commanded the ſheriff to take 
him, and have bis body in court on fuch'a day, Whereſotver the ting | 
Hall then be in England. 1 ö 


If the defendant happened not to be arreſted before this pro- 
ceſs was ſpent, but a non eff inventus was returned on'ity the 
plaintiff might ſue out other proceſs to the like effect, either 
into that or another county, till the defendant was caught, 
Or if a mandavi ballive, &c. was returned on it, by-reafon of 
the defendant's eſcape into a franchiſe, the plaintiff might Tue 
out a non omittas latitat, at once autborizing the ſheriff ts enter 
the franchiſe in execution of the proceſs. Fot as the bailiffs of 5 
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mention of a ao omit/as writ, t lord Cale ſuppoſes ſuch writ was 
at common lau, becauſe mentioned by Braces and Fleta, and it cer 
tainly was often awarded before the fatute Nn. 2. Bat after this }. 1 
ſtatute, as an action lay- againſt the ſheriff if be entered a franchiſe 
without a nog omittar writ, many baſty writers have concluded, that it 
laid the foundation for that peculiar 1 A 

D 2 franchiſes 
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fratichiſes were bailiffs to their lords by particular grant from 
the crown, the ſheriff could not enter a franchiſe without a ſpe- 
cial authority. Nor was the ſheriff anſwerable for the bailiff*s 
falſe returns, becauſe they did not belong to them, 'but to their 
own lords; ſuch return therefore was made by the lord's bailiff, 
and not by the ſheriff's bailiff, eg Ivy TOR 


But if the bailiff of the franchiſe had made an inſufficient! 
return, and the ſheriff returned that to the court, they formerly: 
held the ſheriff was anſwerable, and not the bailiff, For an in- 
ſufficient return is no return; and ſo the ſheriff ought to have 
ſaid, nullum dedit reſponſum. But this was altered by the ſtat, 
27 Hen. 8. c. 24, which ordains, that the amerciaments for in- 
ſufficient returns made by bailiffs of franchiſes, ſhall be ſet on 
the bailiff's head, and not on the ſheriff's: ſo that it ſeems, 
that after an amerciament for an inſufficient return, which was 
as none, a non omittas might be awarded. | N 


When, however, the defendant was arrefted, either on the 
bill or the latitat, the ſame was indorſed with cepi corpus; and 
accordingly the party, at the return, was brought into court, 
when he was either delivered over to the care of the marſbal s, 
or ſuffered to put in bail to ſtand the event of the ſuit. In ſuch 
caſe an entry was accordingly made. But, if he could not find 
ſureties, he was brought up from time to time by the bflicers of 
the mar/hal, till the matter was finally heard an determined. 


When the defendant was once brought into court, and in 
the cuſtody of the marſhal, the plaintiff within. a certain. time 
was to declare againſt him, or recite at large his complaint, 
This recital was ore tenus, and was to the very dame effect as 
the bill of complaint previouſly filed in the court; and when 
pleading ore tenus was diſuſed, and writing was introduced, the 
declaration was no other than a copy of the bill filed. But, be» 


— a ”Y 


® Though the ear! mar/hal, by the 28th of Edward the Firſt, ſtat. 3. 
c. 3. had a particular juriſdiction aſſigned him, yet this great-officer of 
the king's houſhold had the cuſtody of all the priſoners in the court of 
2 's Bench, and detained them in the Marſpalſea priſon, as appears 
5 39 Hen. 6. 32. 6. Spelman, verbo Mareſchallus, ſays, that all 
the 4 viz. mai ſhal of the Marſtalſcai, mai ſhal of the King's 
Bench, mafſlisl of the Exchequer, &c, are all derived from the earl 
marſhal of England; and that he had granted the inheritance of the 
office of marſhal of the King's Bench out of him. Fide lord, Ra 
1777.— And per Helt C. J. L. Ram. 805. the office of marfbal of the 
King's Bench priſon, was not derived out of the office of carl m 
of Hela“ till fo late as the time of Famer the Firſt | * 
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fore the defendant was put to make his defence, the court ob- 
liged the plaintiff, . according to the old Saxon cuſtom, to, pro- 
duce two or more perſons as pledges or ſuteties, who ſtood as 
a ſecurity for him that he would proſecute bis ſuit with effect, 
and that it was not frivolous, vexatious, or malicious. The 
preciſe time of finding theſe pledges does not ſeem well aſcer» 
tained, For lord Cole ſays, He that ſueth by id ſhall find 
« pledges de 7 in fine bille *,” but this has been contro- 
verted. The better opinion ſeems to be, that the pledges in 
this caſe were not always required of the plaintiff upon firſt en- 
tering his plaint in the court, but it was ſufficient if he pro- 
duced them at-any time before the defendant was called upon to 
make his defence t. When theſe pledges howeyer were found, 
the defendant was brought up in perſon to plead to the charge, 
or appeared if he was admitted to bail (till the ſtatute 3 Wat | 
minſler the ſecond empowered him to appoint an attorney], to 
which plea the plaintiff might reply, or demur; and thus th& 
parties went on till iſſue was joined on a matter of fa, of point 
of law : all which proceedings, till final judgment was given, 
were had ore tenus in caurt, and minuted down by the ſcribe, or 
prothonotary, And this continued to be the practice for a 
while, pleading at bar viva voce not being altered till after the 
Refor mation, f n z 5 


If ſheriffs neglected or refuſed to return writs delivered to 
them, the plaintiff was directed by the ſtatute #/fminfler the 
ſecond, c. 39. to make complaint to the juſtices z whereupdn 
a writ judicial went to the juſtices aſſigned to take the affizes, to 
enquire of ſuch as were preſent at the deliverance of the writ to 
the ſheriff, if they knew of the deliverance; of which an in- 
queſt was returned. And if the inqueſt found that the writ was 
delivered, damages were awarded to the plaintiff or demandant, 
having reſpect to the quantity or quality of the action, and to 
the peril that might have come by reaſon af the delay. The 
like remedy was alſo given againſt the ſheriff, in caſe he made a 
falſe return of tard?, or that the writ came ſo late that he could 
not execute the commandment of it. But this method of pro- 
ceeding againſt ſheriffs has Jong ſince fallen into diſuſe, as will | 
be ſeen hereafter. | Was | 14 
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Of the Original. Proceſs of the Court of Common Pleas, 


HE court of Common Pleas, which, in conſtquente' of 


. — 


3 
37 
LI 
9 


{+ 


magna cbarta, was eſtabliſned at Weftminſfler, was in- 


tended by king Edward's plan to hear and determine all the 


civil actions of (ray ory: whether real, perſonal, or mixt, 
ariſing between ſubject and ſubject. But this court had not an 
original juriſdiction given it as the King's Bench had, but only 


a delegated authority to inveſtigate thoſe matters which were 


expfeſsly referred to it. For the Norman maxim was ſtill ad- 
hered to in this, that there ſhould be no proceedings in Com- 
mon Pleas between the people before the king's juſtices, with. 
out his original writ; holding it unfit that thoſe juſtices, who 
were only the ſubſtitutes of the crown, ſhould take cognizance 
of any thing but what was particularly referred to their judfg+ 
ment. The party therefore who had a cauſe of complaint, and 
was * enabled to ſue in the Common Pleas, firſt reſorted to the 
king's high court of Chancery, the grand repoſitory of all erigi- 
nal writs, and where the ſame were to be made out according 
to the nature and exigency of the caſe, and there purchaſed his 


original + writ, adapted to the ſort of injury he had received, 
and ſought to have redreſſed. The plaintiff paid for this writ, 


although the king's ſtipulations in the great charter were, 
* vendemus, nulli negabimus, nulli differemus juſtitiam vel reftum." 


1 
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* It muſt be rememb that many perſons were diſabled from 
proſecuting any ſuit for , as aliens, Jewvs, perſons excommunt- 
cated, guilty of a premunire, attainted, outlawed, Cc. and ſome of 
them are diſabled even at this day from proſecuting auy ſuit while their 
* diſability remains. But the neceſſity of trade has gradually mollified 
the too rigorous rules of the old law in their reſtraint and diſcourage» 
ment of aliens. For an alien enemy, who is here in protection, and a 
Jew, who was looked upon ay an enemy till commerce taught the 
world more humanity, may now have the ſame juſtice done them as 2 
natural ſubject. Vide Ld. Raym. 282, Cc. Filltins alſo were dif- 
abled from ſuing any other than their own lord, and him only for the 
meim of his own perſon, or the murder of his anceſtor, as they could 
acquire no property during their villeinage. | i 
+ Dicaptur brevia (ſays Fleta, who wrote in the time of Edward 
the Firſt) tum fiat formata ad ſimilitudinem regule juris, qug breviter 


& paucis verbis intentionem proferentis exponunt, ficut regula juris, rem 
2 eft breviter enarrat; non fame ita debet gt breve, quin rationen 


For 


vim intentionjs contineat, & c. 
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For this article was only meant to provide againſt” any ſubject 
being in future aggricved by thoſe enormous fine formerly,ex> 
ated by the ſovereign and his cbancelior upon giving per mi | 
to ſue in the king's. courts 3 and as theſe fires upon origin! 1 
; writs were by this time well aſcertained, and reduced to a cer | 
| tain ſtandard, the people did not heſitate to comply with then,. e 
In the courſe. of this Introduition, I ſhall find another place 
treat more patticulatly of the: nature of theſe ſint payable upon 
original writs, as even at this bour they continue ta he exact 
by the curfitors. (ſo called from, making. out writs--de cu, or 
writs that iſſue out of Chancery ob coutſe), and form a pat _ 
the ordinary revenue of the W ſſ oo Oo IEA 

14 . 1 ye! vi F ny dn l 

To obtain his erigina! writ, the nlaintiff made ant a little ab- 

ſtract or note, called a precipe, for that fort of writ he was adv / 
viſed to purſue, and carried the ſame to the Chancery, where, on 
application ta the: car/trer of: the: county in which\his' cauſe of 
action aroſe, the original tit was made out ſor him, returnable 
in the court. of Common: Pleas, Original writs were in their nas - 
ture ted and were mandatory letters from dm hing, ſealed | 
with the ſea} in.the chancellor's cuſtody, directed to dhe ſheriſſi 
and either required him to command the defendant to do juſtice 
to the complainant, or appeat in the Common, ene at ii miar 
on the return, to-ſhew- why he did ant comply j. or etfe required 
the ſheriff immediately, without making any previous:command = 
to give up what was demanded, to take 2 ſecurity for his ap- 
pearance in court. The firſt ſort-of writ therefore: was opti 
the latter peremptory;; and they were called by the names of 4 
præcipe quod reddat, and a f/ te fecerit ſecurum, or, for ſhortneſs, 


The precipe quod reddat was the proper writ-when the plain · 
tif's action was for a ſpeciſick thing ; a8 for the recovery of 
a debt certain, ot for the reſtoration of ſuch 2 chattel, or for 
giving up ſuch a houſe, or fo much land, ſpecifying the nature | 
and quantity of it, By this writ the ſheriff was commanded to 
ſummon the tenant or defendant: to appear at Hftminfler, at 
ſuch a day in term ®, But before ever the defenddnt was made 
acquainted with this writ, the ſheriff was to take pledges from 


— — 
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* It ſoems by the letter of thh: wait, that the ſheriff was frlt to com» | 
mand the tenant to render the land, &. demanded, before he fammoded © ; | | 
him, But this is not to be underſtood of a render in pais, for nothing 1 2 
could veſt in the demandant by ſuch a5 render: but it is to be under- 
ſtood of a render in a court of record, Kelzy., 116, So that theſe and 
the like words in writs are but words of form, Vide 5 Co. 49. 
D 4 0 the 
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the- plaintiff to proſecute his ſuit with effect, if he had not al- 
ready found them in Chancery upon ſuing out the writ. Theſe 
pledges were in thoſe days real and reſponſible and not 

merely nominal, as of late; and the taking of them was uſually 
entruſted to the ſheriff, as he beſt knew thoſe in his baili wick, 
and was to collect the amertiament ſet on them, if the plaintiff 


did not prevail in his ſuit; and if they could not anſwet the 


amerciament, the ſheriff was liable to the king for theit inſufſi · 
ciency. At the day ſpecified in the writ, or within a day or two 
. after, the ſheriff returned to the court of Common Pleas what 
had been done in purſuance of it; and if the defendant dif- 
. obeyed the ſheriff's verbal monition, he returned as well the 
names of the pledges found him by the plaintiff, as the names of 
thoſe by whom the defendant had been warned or ſummoned to 
appear. % TT TIT. 4. 467 (144 7 al 
; wa. ad; mhh 128 ' > a 


* „ Were e bug ana 
The / te fecerit ſecurum was the writ when the plain · 
tiff only ſought a recompence in damages from the defendant 
for ſome: injury done by him.  T his-writ-authorized the ſheriff, 
if the plaintiff made him ſecure to proſecute his claim, to put 
the defendant by ſafe gages and pledges to appear at e/\minfler 


3 # 4 


at the return, to anſwer the plaintiff's charge contained in the 


writ, In this caſe, if the defendant could not find: pledges of 
ſufficient reſponſibility for his due appearance in-courtythe ſheriff 
was authorized to take gages, that is, ſome of his goods and 
cbattels into his cuſtody, the better to compel bis attendance; 
Whatever he did therefore in conſequence of. this writ, he re- 
turned to the Common Pleas, Neither by this writ, nor dy the 
præcipe, was the perſon of the defendant at all moleſted; fo ten- 
det was the law in thoſe days of the liberty of the ſubject; for of 
his perſonal freedom no man could legally be deprived, unleſs 
ſor ſome criminal flagrant offence injurious to the government 
under which be lived, or for ſome tortious act committed with 
force, and conſequently in breach of the peace, which his alle 
giance and duty req: him to keep and preſer re. 
If the defendant was not to be found in the county, or had 
no houſe or land whereoh he could be ſummened or warned to 
appear | for in rea} actions a warning on the land by erecting a 
hite ſtick or wand was ſufficient 5, the ſheriff returned the 
writ indofſed with a gibil, or “il habet in balliva mea per 
guod ſummoneri pateſt,”, 
elſewhere againſt him. 
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that the plaintiff might ſue out prooeſs- 


wa ww ow kamccos 4 wo 


— 


Deer ͥ . e ied bined 


An 8K 


. 
- 
. 


INTRODUCTION. uli 


ben the original writ was returned to the court of Cue 
Pleas, the court thereby became poſſeſſed of the cauſe, and all 


further proceſs relating thereto iſſued from thence. If the de- 


fendant had been ſummed, and did not appear there within 


days, the quarto die peſ of the teturn of the writ, or ſend 


20 fr or ſufficient excuſe to the court why be could-not ut- 
tend, the plaintiff was at liberty to take out a further 


againſt him. Of the ge we ſhall have occaſion to ſpeak mote = 


fully hereafter; at preſent let it ſuffice to ſay,” that theſe inter? 


mediate days were allowed ex gratia by the court, and partly 


aroſe from an idea entertained by our-anceſtors, that it 'was be- 
neath the dignity-of a free man to appear or do * — | 


the preciſe time for that -purpoſe appointed, and partly from 
conſideration of the court, that ſome unavoidable accident 


or 


other might happen to occaſion" a delay, though the party did 


tention to diſobey 


u eh e Iu 


not mean to ſend an excuſey and had no in 
the king's writ. | r derte dae een e R 


1 iris ere ee es 
Plias upon à diſobedience to the original writ, was called an 
— though it could not actually be ſued out till the 
quarto die poſt of the return of the original, might yer _ © 
on the very return-day of that writ, | The uit of; | 
commanded the ſheriff to put by ſafe gages — the de- 
fendant, ſo that he appear at #eftminfler on ſuch a day in term. 
Theſe gages were again forfeited,” and his ſureties alſo amerced 
in caſe of his noti-appearance' within the dis po of the re- 
turn of this writ of attachment, unleſs he had ſent an efwn'in 


106 % 4 5 . © Ee 
44 7 111 


time to excuſe his defaujlt . 
** + 9915 7 | +44 2 It. £ * * Na anni. oe 8 A 1 
The ſubſequent proceſs to the attachment to compel an ap- 


pearance was a writ of AHringar, which bore 10% on the very 


return-day of the wit of att though not actually ſued out 


till the guarto dis poſ ineluſive of ſuch return and if the de- 


court of Cee 


fendant again made default, a like writ might iſſue ad infinitum, 


commanding the ſheriff to diſfrain the defendant from time to 
time; which was done by taking his goods, and the 


55 


| 1. \ [ 
Dr mmm 
I. was ſettled that all origina/ <urits, and other proceſs founded 
thereon, ſhould have fifteen days between the feht and return, in ore | 
der that there might be tim the ſheriff ro make the ſummons z 


Booth 5, and that a man might come from the remoteſt of 'the 


kingdom, which he is enabled to do within that ſpace of time, at the 
rate of travelling twenty miles each day ; ſo many miles being 


com- 
puted a day's journey by ihe law, and thence called Diets, 2 It. 
707. | : "OS ' : ; his 
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Ni INTRODUCTION. 
his lands, called iſſues, Which were all forfeited to the king if 
he did net appear ®, And hete by the common-law the procels 
determined with the moſt contumacious deſendants in all civil 
injuries that were not accompanied with force; the defendant 
being gradually tripped: of his ſubſtance, if he had any, by fe. 
peated diſtreſſes, till he rendered obedience to the writ : and if 
be had no ſubſtance, the law then conſidered him as incapable 
8 — eee . 3 further 
uf mags 


But fox i injuries mm—i_ with — to-the We bees 
or paſſeſſlon, of he plaintiff, the law, to puniſh the breach of 
the peace, and prevent its diſturbance in future, provided alſo 
2 proceſs againſt the defendant's: pen. But even before this 
proceſs could iflue, à pone of attachment was awarded againſt 
bim, but without any previous ſummans, on which be muſt 
have made a default +. And this proceſs was allowed, dot only 
in actions of treſpaſs vi & armis, but alſo for ſome other inju- 
ries, which, though not forcible, ate yet treſpaſſes-againſt the 
peace, as deceit, and. conſpiracy; becauſe in all theſe caſcs the 
violence of the: wrong requires a more ſpeedy remedy. for the 
party aggrieved. | Fhis proceſs was called a copies ad v 
dum, which at once authoriſed the ſheriff to take the defendant, 
— impriſas. him till the retura-day, and then produte him in 

The capias was made out -conformable- to the original 
writ — rate obeuabg before. ſued out and returned, and 
bore 10% on the -return-day of that-writ ; for the capias was: no 
other than a proceſs of contempt,” upon a diſobedience to the 
original. The capias, as well as all ae other writs, ſubſequent to 
the original, were denominated judicial writs, being grounded 
on what paſſed in the court of Gommon Plias in-conſequence only 
of the ſheriff's return, and iſſuing under the private ſeal of wy 
court, and not under the great ſeal of England; and 
not in the king's . bas in tar of the chi j 


If by this proceſs the defendant was e * ſheriff new 
turned it with cepi corpus indorſed, But notwithſtanding this 
writ commanded” the ſheriff to take and fecure him tif} the re- 
turn-day, he might, at his own peri], have let the defendant 
continue at large; though he was liable, in caſe of his non-a 
pearance in court, to —_ amends to the — in an action for 
an eſcape, or to be amerced by the court for 52a ee in 
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pot producing the body purſuant to the return, be had made 
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the writ, If the defendant. could got be found by the {her 
he might return the writ with aon oft inventus, and then 
plaintiff might ſue out another writ, called a 4eflatwm capes, 
into a different county, in which it was apprehended the 


1 


fendant was gone and after that an oliar, and. pluries caprgss 
Or if the defendant had fled into a /randhy/e, where the ſheriff 
could nat enter to take him, he might have ret 22 
(provided his mandate to the bailiff thereof to arreſt him 

been diſabeyed) with mandaui ballius & nullum dedit reſponſums 
on which return the plaintiff was at liberty to ſue gut a 2 


at 
emittas capias, empowering the ſheriff to enter and 
But the neon amittas capies from the Cammen Pleas, 
differed from the von omittas writs. of the King's Bench j for 
gave authority to apprebend- the defendant 
liberty in bis batliwick, whereas. the non nit, writs of 
mon Pleas (pecified the particular. franchiſe, and commanded 
ſheriff to take him, notwithſlanding that liberty, as the l 
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When the defendant voluntatily appeared in court 
to the return of the writ, be ay py) — bail for 
ture attendance therein till the ſuit was finally determined. 
if he was brought in by the compulſory proceſs of 
he found mainprize * of ſufficient reſponkbility for 
ance from time to time in court, and. abiding the 
judgment, he was committed to the: priſon. of the #7 
brought up in cuſtody of the warden thereof, as- 
quired, to make his defence, till the ſtatute I gſiminſter the 
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1 him ta appoint an attorney to appear in hi 
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By the proceſs of«capias, it muſt be remembered, if the 
fendant could not be arreſted, he might be proſecuted: to euty 
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in England, in no other light than as a ſavage beaſt, or an ene 


my, which any one might have deſtroyed, 


In proſecuting real actions in the court of Common Pleas, the | 


| may therein was made ſimilar to that uſed in ſuch actions in 
the Jord's court below. For there, if the tenant made default 
on the ſummons to the lord's court, the lands demanded were 


immediately ſeized, and if on the ſeiaure the tenant did not ap- 


pear, and offer a ſufficient excuſe for his non · attendance before, 


they were by judgment awarded to the demandant, as one who 


was ready to take on him the ud duties, which the former 
tenant had renounced. Or if default was made by the tenant 
after he had once appeared to the ſuit, the lands were alſo in 


that caſe ſeized by the lord, and adjudged to the demandant for 


the tenant's breach of his duty, unleſs he came in aſter ſuch 


ſeizure, and excuſed his former deſault. So when the lord re- 


mitted his right to the king, and it came to him as lord para- 
mount, the proceſs awarded above, upon default made after 


on the præcipe, was the writ of grand cape, to ſeize the 


lands for the king, and to warn the tenant to appear in court at 
the return, to excuſe his default on the ſummons; which if he 
neglected to do, or did not ſave his default, by ſhewing that he 


vented by inundation, tempeſt, impriſonment, or other invin- 


cible neceſſity, judgment was given for the demandant. But 


in caſe the demandant releaſed the default, then the grand tape 


| 


was either not properly ſummoned before, or that he was pre- 


was conſidered but as the ſummons, and the demandant proceeded 


to count againſt him, as if he had regularly appeared at the firſt, | 


This releaſe of defaults was often-made, if there had been really 


a fault in ſummoning the tenant. But if in ſuch cafe the de- 


mandant juſtified on the default, and the tenant ſaved it, by 
ſhewing ſome lawful excuſe, the writ wholly abated ; becauſe, 


by juſtifying on the default, the demandant reſted his cauſe on 
the tenant's failure in duty, and not on the merits of hi claim. 


But if after appearance by the tenant on the ſummons, and à ſur- 
tber day given, he made a default, the proceſs awarded was 3 
petit cape to ſeize the lands, and warn the tenant to come in, 


and hear judgment. On the return of which, if he did not ſave | 


his default, by alledging a ſufficieht excuſe, he was conſidered 
as having failed in his duty, and thereupon judgment was given 
for the demandant. If after appearance, however, the tenant 
had prayed an imparlance to another day in the ſeme term, and 
then at that day made default, no petit cape was awarded, but 
the lands were inſtantly ſeized, and judgment was pronau 
for the demandant; becauſe in ſuch caſe a day was given the 
+ tenant, at his own expence, which he ought to have duly at- 
tended to, But in caſe the tenant, after the miſe joined made 
default, or imparled to anther term, a petit cape then was always 
| 4 awarded, 


claſſing thoſe foreigners. who caſually reſorted: here to carry on 
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awarded, in order to bring the party into court, before judg · 
ment could be pronounced on default. On this account it 


is at this day, that when a demandant in à . common , recovery ß 


craves to imparle, a day is given bim in the ſame term; for 


otherwiſe it would be neceſſary that a petit cape ſhould, iſſue, 
which would not only prolong the. feigned ſuit, but create an 
additional expence to the parties concerned in it. PRs 

Thus did the refpeRive courts of King's Bench and Common 
Pleas at their eſtabliſhment, proceed to bring defendants;/before 
them. In what manner the King's Bench obtained cognizance 
of civil act ions unaccompanied with force, and how the proceſs 
to compel an appearance in the Common Pleas, which ſeems ſo 
exceedingly dilatory, came to be altered, I ſhall take an oppot- 
tunity of ſhewing bereafter. But I cannot conclude. this Chapter 
without making further mention of the pledges, which we have 
ſeen were required in all caſes of the plaintiff, and in many in- 
ſtances of the defendant. + | 5 tt 


The finding of pledges was an inſtitution of the 2 Ared's, 
who claſſed the whole people in decennaries, conſiſting of ten 
families each, and thoſe numbered in each decennary he made 
the mutual and ſtanding pledges for each other's due obedience 
to the laws, and preſervation of the publick peace, No one 
by his eſtabliſhment could proſecute any civil action whatever, 
unleſs he could find two or more of the ſame decennary as pledges, 
to ſatisfy the court that he had a real cauſe of complaint, and 
was not of a litigious and quarrelſome temper. And as ar hal 
fendant was to be put to ſome trouble and expence in conteſting 
the ſuit, theſe pledger were always required of the plaintiff im- 
mediately upon his complaint to the court. The ſmaller ar- 
rangement of the people in decennaries ſoon, falling into diſuſ- 

from the difficulty there was of :enrolling every lubjeck, UM 


\ 


trade, and had no fixed habitations in England, it was though 
ſufficient if the plaintiff upon commencing a ſuit, and the de-: 


fendant upon being cited to appear to it, found pledges. of the 


ſame hundred or county with; himſelf. The finding of pladgey 


was fo reaſonable an inſtitution, and ſo well calculated to pre- 
vent both vexation and delay, that in the various revolutions of 


the government, from 4lfred's. time till long after the reign of 
Edward the Firſt, it — 15 once dena tu or aboliſhed. 


Upon the diviſion of the courts, however, in his time, when 
their ſeyeral juriſdictions were aſcertained and eſtabliſhed, an 
alteration took place with regard to the time when the plain - 
tiff's pledges for proſecution ſhould be. found, and by whom 
ſhould be taken. If the Rate, ſued by original writ re- 

is pledges were uſually found = 


they ) 
turnable in the Common Pleas, 


* 0 


* 
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the-country and taken by the ſheriff, before ever the defendant 


returned by the ſheriff upon the original. But in the King's 
Bench, When a plaintiff filed bis bill of complaint againſt the 
defendant for a treſpaſs (for otherwiſe that court had not eog - 
nizance of it), they did not always require him now to find his 
Pledges, before the proceſs went forth to the ſheriff to bring in 
the party; becauſe, as that court was ambulatory, and followed 
the ſovereign, the plaintiff might not have his pledges at hand, 
or be known to any one in the county where the court at that 
time happened to be fitting. Beſides, itwas imagined, that one 
who had committed a horrible injury in breach of the peace was 
likely to avoid being taken, as the commiſſion of ſuch an in- 
Jury made him not only liable to pay a fine to the king, as well 
as damages to the plaintiff, but alſo ſubjeAed him to an im- 
priſonment before trial or conviction. The court of King's 

Bench, therefore, did not as formerly inſiſt upon having the 

pledges, before proceſs was awarded to bring the defendant into 
court; becauſe if they had waited gill the plaintiff could have 
produced them, it would not only have occaſioned a cauſeleſs 
delay to the inquiries of juſtice, but have given an opportuni 
for the defendant to effect an eſcape, and avoid the moſt dili- 
gent fearch of the ſheriff. Fa NA e 


But when the defendant was apprehended or brought into 
court by the bill, or its ſubſequent proceſs, the plaintiff was 
called upon for his pledges, and if they were not produced when 
he came to declare, the defendant might have demurred ot 
pleated in abatement, for he had no occaſion to make 
- defence till they were found. So that, when pleadings oe 
tenus in court were diſuſed, and came to be entered in writ= 
ing by the clerk, and copies thereof made out for the parties, 
the names of the pledges for the proſecution were always entered 
in this court at the end of the declaration, that being the ſtage 
of the ſuit in which they were obliged to be found on the pro» 
ceſs by bill; the form of which entry, though" the finding of 
real and reſponſible pledges has long ſince ceaſed, continues to be 
uſed to this day. But in the Common Pleas, the names of the 
pledges were not inſetted at the end of the declaration, becauſe 
they were required immediately upon the original, and theres 
fore had no need to be mentioned again when the plaintiff came 
to count on his writ. en sb! 


If. the plaintiff failed in his ſuit, his pledges were amerteu by 
the court, and the entry thereof in the judgment 'was, ** 7dev 
* con ſideratum eff quod predif?. guæren. & pleg. fui di projequend. 
ze /int inde in mſericordia, &c,” but without taxing them at 4 


was ſummoned to appear to the action, and their names were 
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ſum certain. After which the amerciament was eſtreated, then 
delivered to the clerk of the affize in the circuit, who after 
wards delivered the ſame to the coroner of the county, who 
affeered o, that is, aſſeſſed the amerciament according to the 
nature and proportion of the vexation, and the ability of che 
party. And that aſſeſſment by the coroner was held a (ar 
faction of the ſtatute of magna charta, which provided that 
« nulla prediflarum miſericordiarum ponatur, mſi per ſacra- 
&« menta proborum & legalium hominum de vicinets. | 
« autem & barons, non amercientur, niſi per pares ſuos & non 
« niſi ſecundum modum delifti,” . * 


Sheriffs in time growing remiſs in their duty, allowed of 
any perſons as pledges, ſometimes returning the names of ficti- 
tious perſons as pledges, at others, neglecting to require or re- 
turn any at all. And though the want thereof might have 
been taken advantage of by demurrer, -plea in abatement, or 
aſligned for error; yet the courts, in their liberality of late, 
ſooner than the plaintiff ſhould be delayed, or that their judg- 
ment ſhould be liable to be reverſed for ſo frivolous an objec- 
tion, which did not affect the right of the ſuit, would ſuffer 
the lainliff to find them at any time pending the. ſuit, and 
enter their names as if really found at the proper time to the 
ſheriff or court. And the legiſlature, to ſupply the want of real 
perſons as pledges, and recompenſe the defendant where he has 
been unjuſtly or vexatiouſly ſued, has by various ſtatutes, either 
given him the coſts he has incurred in making his defence; or 
elſe deprived the plaintiff of recovering thoſe coſts he is entitled 
to by law, in caſes of obtaining a verdict, by leaving it to the 
judge at the trial to certify on the record, that he had little or 
no cauſe of action. Since theſe. ſtatutes for allowing the de · 
fendant his coſta, where the plaintiff fails, or is nonſuited, the 
writ to the coroner to affeer the pledges bas fallen into diſuſe, 
and two good-natured perſonages, Jobn Doe and Richard Rae, 
from their univerſal acquaintance and peculiar longevity,, have 
become the ready and common pledges of every ſoitor. The 
want however of their names upon the hi or original, was not 
aided till the ſtat. 16 F x17 Car, 2. 6. B. though. a verdict bad 
been had for the plaintiff. But for the bettet removal of this 


ground of objection, it was further enacted by the 4 U g Ann, - 


c 16. © that no exception ſhal] be taken for default of pledges 
* on the declaration or bill, unleſs. it be ſhewn for cauſe of 
% demrrer.” And ſince this laſt ſtatute, on a ſpecial demurrer 
for want of pledges on a declaration by bil, the court, notwith= 
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ſtanding, gave judgment for the plaintiff; holding, that hs 
might enter them any time before Judgment, becauſe . 
are not liable before judgment, and not even then if it 

given for the plaintiff“. Nor can the want of pledges. now be 
taken advantage of in error, though judgment paſs by default; 
for ſince the . ſtatute of queen Aune, the want * is 
but matter of form +. Oh | 9 
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I» (what Manner the Court of King's Bench obtained 


Cognizance of civil Aftions. 


13 


\HE court of King's Benth, we have ſeen, on its efta- 
, | bliſhment, had an original juriſdiction over all 2 
off-nces or pleas of the crown, 'and of ſuch civil matters only as 
were in breath of the peace, and therefore denominated tre/paſſer, 
as appears plainly by the treatiſes of Britton and Heta, who 


| wrote in the reign of Edward the Firſt, and who, in deſcribing ' 


the juriſdiction of this court in civil matters, affirm it to be, 
% to amend falſe judgments, determine appeals, and other treſ- 
« paſſes committed againſt the peace, & enconter notre juriſdic« 
4 tion,” which is, ſays Sir Edward Coke, to grant probibitions- 
Tied up to the trial of criminal offences and treſpaſſes only, the 
inveſtigation of the erroneous judgments of inferior courts, and 
the preſervation of the due bounds and limits aſſigned to the re- 
ſpective juriſdictions inſtituted by the crown, this court found 
itſelf Jeſt with little or no buſineſs to engage its attention. = 
little indeed, that a few days in term time ſufficed to tranſact it 
all; and as they did not fit de die in diem, continuances of a 

that was done in each ſeparate matter before them, was enter 

from the day they ſate, till the day fixed for their meeting again, 
From this ſmall ſhare of employment too, a great part was again 
taken off by the Juftices in Eyre, of Oyer and Terminer, and gaol 
delivery, and the conſervators of the" peace in the country; to 
which juſtices in their circuits, the trial of all criminals in the 
reſpective counties through which they paſſed was referred. But 
it was not Jong before this court contrived to draw ſome civil 
actions within its juriſdiion, and in proceſs of time gained 
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--* Mansfeld v. Richman; Eaſt. 2 Geo. 2 Fort, 330. 1 Wilſe 226, 
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for ihe ſheriff to te: urn the original writ of courſe — Pp 


incorſed, that the copia might. preſeptly iffue, and the defend- 


ant be apptehended betore he bad an opportunity of ab ve! 1 


e o often 
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the reli appeared at the) raturp day, in. purluance: 
mons, the ſame day was tziven over to chem, a4. the doin. of 
the co-defendant was, adjavancd; to. But if the other defend- 
ants did not appear on the ſummons, t ſame day could not be : 
given them over; and in fuch eaſe 2 refſummom was 
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1 che {ſigh of witra more, or di ſirvitis regis was calt{ the 
re + by che courſe of the common law, might deny it, and 
ave a Writ out of Chancery, reciting that the tenant or defends 

9 fea; or in the king 1 

ray bag pores : 44 its or 
2 "he = 
14 the nc» oh 2 
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3 de 61d Gothic conflitotion required the pe 


ö mmanded them to appear, unleſs they were able to obtain 
1127s patent from the cron, for leave to abſent themſelves, 
to dppoint another to manage the cauſe in their ſtead," But 
When the party had once 1 , the ſuperior courts, und 
other judges who held —— writ might it bete admitted him 
afterwards, pending ＋ by attorney, 
he obtained. no 65a patent from But otherwi 
when the plea was without writ 3 for then bis appearrnce could 
be hooks with e pon from ＋ king a REN Jar 
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When the court 900 Copies Plaus 5 Pi 


minfer, ſuch a great expence and inconvenience 'aroſs to the , 


| parties from the law's requiring a perſona} attendance from 
time to time, in the court, that it became uſual, in almoſt 
every caſe, to apply for letters patent to appoint an ae 
which, when obtained, were inrolled by the clerk; now called 
the clerk of the warrants. But if they could not be bad, the 


leigants were obliged to come up to town, and abide there till 4 


ue was joined. This inconvenience; however; was" not of 
long duration; for the ſtatute of Wefminfler the ſecond provid- 
2 That ſuch 8s have lands in divers ſhires, where the Juf- 
« tices have rib cirevit, that fear to be impleaded, and are im- 

<< pleaded of other lands in ſhires where they have no circuit, 
Aas before the juſtices at W/afminſiey, or in the King's Bench; 

& or before juſſices aſſigned to take afſizes, or in any county 
4 before ſheriffs, or in any court-baron, may make u genetel 
« attorney to ſue for them in all pleas in the circuit of juſtices, 
« moved, or to be moved for thein, or againſt them during the 
« -circvit; which attorney or attornies ſhall have full power in 
A1 pleas moved during the circuit, until the plea be deter- 
W * wines, or ehe his maſter remove. him. af 2 6 e 
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deed, N this day, all 10 5 'of Tre dies, whether: 2 
civil caſes, are vulgarly called bail? but formerly. 
great diverſity of names for the 4 e . 


according to the nature of-theig, 5 be 
tics, and the like. For their krus 7 01 
* touching the matter; nor would an exp te yy alin 
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to give him, though, perhaps, i In 4, very, IP . 


A pledge i is ſaid to be, that | ſon who 1 
for another t. and who be pe other things than the War, 
man; and it ſeems, that @ pledge had do power aver the perſon 
of his principal, if he neglected, to. perform. what the pledge ſti⸗ 
pulated be ſhould, As if the principal failed in his ſuit, big 
25 65, who, ſtood ſecurity for, the king's amerciament,, were im- 

atel 27 anſwerable, for it, when it was affected by the cory 
wy in.ceplevin,, when judgment irreplerifable. Mas ginen 
for the avowant, if the fherift Tetutned, elangata.io the Writ 4% 
ritoruo habende, the pledges pro returns babode were 
to the a want or ſheriff; and the pledges for the proſecution, 
for the amerciament to the king. Upon no default therefor 
of their. principal, Al 
magna charta, c. 8: it was provided, that“ plegrt . * 
** r4/pondeant —_ capitalis 2 Alle 5 3 
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Bail is called, i in — law 8 a living priſon ; becauſe, 


when one is grtz//ed. for u bailable. offengey, as-is in priſon for it, 


he may be bailed or delivered to others, who ought to keep him 
to be ready to appear at the. time,aſigneg,, or otherwiſe toy any 
ſwer for him. Bail, therefore, have 2. er over, the peg 
of their principal, and may ſeize and keep; him for their indem 
nity. Sometimes bail Gigulazed ws #7 l deen \ny 


a ſum certain, for the eee baff, 
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| Maindernors are ſaid, to be thoſe, who-take upon them to be 
ſureties; for, avothen d. And they differ ſtom Lal in this, that 
bail is always upon an arreft, whereas a: perſon: m may be main 


perned who, never; was arteſted or in priſon . Alſo mainperners 


are thoſe who ace found by plaintifs in many caſes 1 48 where 
one ſues an. audit querela ar ſcire ſacias upon a tricale, &. he 
finds mainperurs, and not vai, becauſe be is plaintiff. So in 
an appeal of felony, if the defendant wage hate, ma 
may find r for his ern | 
Int W ($4 * N renner 
Rauen are; ſpecics of —— che Spirituo] Court, 
and are required in an obligation tdere with the = 
— n, fn pared Wage 5 
but copurens-" IK » \ 1 4 du n = 
* 8 All dhe — nad 
are required either by the common-law, os by fiat 
the former, upon à writ of ae execs gn, and — 
upon the ſtatute 34 Edwerd the Third, chapter 1. upon de- 
— 70 debaviour, ans N omg ue A 
. e * | ” 


Havinafhid thus wk. as Faye of. bail, I — 
to ſhew,the reaſon. and occaſion of the difference .between the 
recagnizances of bail in the courts of King's Beneh and Common 
Plas. In.the King's Bench we mult remember, that in oder 
to acquire and ſupport a juriſdiaion over matters of a civil na · 
ture, that court would not ſuſſer the deſendant who was 
brought in. either upon a criminab charge, or an offence contra 
pacem, io de taken out of the cuſtody of their: marſhal, or pro- 
ſecuted elſewhere, even for a civil matter ſo that, if any one 
had a cauſe of action againſt ſuch perſon once brought into 


court, and either in the actual or ſuppoſed cuſtody ol the 


marſhal, the complainant was obliged to proſecute» him there, 
while he remained in ſuch cuſtody. In all caſes therefore, 
when the defendant was actually arreſed, whether upon 4 reat _ 
gr fictitious charge of having committed a it the T 
admitted him to bail, his bail ſtipulated as well for his forth! | 
coming to anſwep that. charge. for which he was arreſted, as to | 
anſwer all other perſons that ſhould come in 1 2 
pending the inveſtigation. chergaf. and ſug him 

the proceſs was only for an injury which could — — \ 
by damages; "and ji 4 being uncertain w a 
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action, or what UN ages the e might prove, the beil. 
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re boni in uo certain fom, but only-engaged chat the de. 


fendant ſhould pay: to the plaintiff whatever he recovered, or 
render himſelf to the marſhal, or that they would ſatisſy the 
damages if he did not.— But if the deſendent was brougat in 
upon a charge of felony, or upon capiats wilagatum in a perſonal 
action which the King's Bench could hold ples of, and admits 
ted to bail, he was bound in a ſum certain, and his bail ſtipu- 
lated cup pro corpore * a 43603 TATA IE, 1:3 (8191 ONE 
Firs > 29364 54 215,07 $94.4 £5 Hips sn, * ne +44. 
The recognizance in the King's Bench in civil matters, when 
the party was arreſted upon the bi or the lariiar; 'was therefore. 
atwayt general; but, by the judgment, as to be reduted te 
certainty. And the reaſon of its being/ghtſeral, wis, thut the 
defendant was apprehended for a treſpaſs, arid not for à certaia 
debt or damage expreſſed in the proceſs; and the bail were an- 
ſwerable for his appearing ta; and ſatisfying all other aQibns 
that ſhould come in againſt him. Whereas in the Commer 
Plean,' when the defendant was brought in by the capier, +and' 
the court admitted him to bail, they were bound in a ſum cer- 
tin, with a condition that the defendant ſhould ſatisfy what 
was recovered, or render himſelf to the Flzet, or upon hiv de- 
fault, that they ſhould pay it for him.— In this court, the re- 
copnizance could always be in a ſum certain,” :becauſe 2 certain 
debt or damage was expreſſed in the writ, and the bail only! 
ſtipulated for him in that action. And when the capias war 
afterwards extended to other actions than thoſe committed 0 
force, if the defendant offered bail, they were bound in a. ſum 
proportioned to the debt, damage, or. demand expreſſed in the 


original; 5 when it became the practice not to take out the 
original at firſt, but inſtantly iſſue the caprasy the nizanee 


was taken according to the damage expreſſed in it. 1 


oy | oy : 4 
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It ſeems, that the diſtinction between common and fpevial bail” 
took place very early; for Sir Edward Cale cites an entry of 
bail in the twenty · ſeventh year of king Henrp the Third, crm 
rege +, in theſe words, . P. captus per querimimiam mereas 
„ terum Flandria & impriſonatus fert domino regi- Hu: & Hauty 
„in plegio ad flandum retio, & ad reſpondendum- prediftis wierta« 
„ teribys & omnibus aliis qui verſus | cum logui volutrint, &e 3 
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1 Coram Rege Ret. 9. This entry of bail muſt have been either in 
the Aula Reit, or in Ne court which aſſumed the name of the King's 
French, becauſe the entry is caram rege. * 0% 3,4 
f This was clearly an entry of ail, and not mainprize, becauſe 
of the word cap/as, which ſhews that the defendant had been arrofed; 


and the words omnibus Hie, as the bail engaged to anſwer all gr 
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«Of theſe; words, las e Haut: ſaue Sir Edward d tn 
«. French words, bus ſignifying an elder - tree, and baut the 


« of an halbert, Mc. I leave the conjecture that ſome have 
« made thereoF to themſelves ; we it was then 

6 bail R und the rather for this 
« word Hen. And it is obſervable, that by porting in bell 45 
« one man's ſuit; the. was 52: eafledia: mareſchalli to anſwer alÞ 


« others which would fue him by dill; and 'this'comingeth-to__ 


« this day.“ This concluſion of that ominent lawyer is cer- 
tainly fairly drawn from the above entry, ſinee he gives the 
etymology. of the words bus & bent z- thereby clearly proving 
that they were not the names of actual living perſons, dur of 
inanimate things; It is not i therefore, that un be 
admitting a deſendant 10 bail was entirely im the diſeretion of 
the court, they gave the deſendant hie when the mat - 
ter where with he was charged in the tf, filed in court 'appeared 
to be of 2 trivial. nature, upon giving in any indifferent names 
for mere formt ſake, as his pledges — And his conclufion 
becomes the-more?reaſona ——— 
court as ambulatory and followed the in his royat pro- 
it mighe Happen, that the defendant, when apprebend- 
ed, had not real and reſponſible perſons ab 2 to offer 
to the court for bis bail; and to have kept — 
a diere charge of t Thich ea he e 
. till he oould have produced two or more-of hie 
friends, who, perhaps, he muſt have brought ſtom u remote 
part of the would have been oppreſſivre, and 
the ſpirit of the great: charter, expreſsly "declatingy' that 
«+ freeman-ſhall be taken, nor diſſeiſed, nor outlawed, — — 


«ile, nor deſtroyed in any manner; nor will we paſs upon 


e him, nor condemn him, but ee judgment of his 
peerts, or by te law of the land.“ In like manne# the - 
mon Pleas made 2 diſti — com mom and ſpeciul bail, 


INDRODUCTION m 


allowing the formery in ca ˖e the defendant —_— | 


appeared to the proceſo, or here the damage expreſſes in 
appeared to be but of à triſſing amount, and requiring the lat- 
ter only, when the plaintiff s demand or the damage he bad 
ſuſtained appeared io "de. ſumethivg conſiderable. la timo 
therefore, in common caſes, every defendant toak the liberty | 
of offering Jabs Doe+ and Richard Roe, for bis bail, who were 


regarded by A TO * fpr the due 


— — — — 
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which did not; for if a men was 
could not tile a Gill againft him, ,as hea de was e r : 
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Tbe admitting a defendant-to. bail — in the diferes 
tion of the court; but in c#:/\caſes it was never denied, if he 
tendered. reſponſible ſuteties. In moſt crime] cafes, bail wit 
alſo admiſſible ; for, by the common law, when the party w 
for any offence ſnort of bomiride , he was bailabſe 
2 155 the Berit aud if it was refuſed, à Writ d maον,&ͤ;a 
to order the ſheriſf to admit him to bail: (or. if he was 

\ cuba maliee, he mizim ſue but a writ de odio U atidy 
4 — hich, an enquity 'was made into it: or if be was uni- 
fully detained, a writ 4 bamine replegiande, or wtit of Raban 
| \eorpmegrlay. to procure him his enlargement z till dy the ſtatute 
 Wifiminfter the firſt, and other ſubſequent ſtatutes, ſheriffs: and 
infecior-magiſirates were teſttained from admitting to bail per- 
ſons - apprehended or committed. for otber criminal offecices 
thein particulatiged, ſhort of homicide. Theſe: writs; how? 
ever, onh lay to — the party's enlargement when he. was 
not detsined by proceſs; therefore they lay not when he war ar» 
reſted: by billy latitat, or capia: ; ſo that the (heriff was got 
liged te take bail of one arreſled thereby; but was; com 
to detajd him till the return day. But not it the £24 
preſa command to detain bim, it was optiqnal in the ſheriffu to 
take bail ot not in ſuch caſes, though no compulſory writ could 
be. ſued aut ſor that purpoſe ; but if he togk bail, and the part 
did not afterwards appear, the ſheriff was anſwerable. Foriby 
tze ſtatute Weſtminſter the firſts c. 15. and the writ di hn 
repligiando, it appears t, that a man, detained in priſon by the 
ſpecial command of the king that is, by procoſe out of 4 court 
of juſtice 1 (for the king can commit to ptiſon only. by Hs 
juſtices ], hall not be delivergd to bail by the ſheriff. As thi 
ſtature. only teſtrains ſberiſfi, gaalert, & c. — to bail 
in certain caſes, it has been held J, chat it does not extend to 
the ſuperior courts,; it being a rale in law, that the authority ol 
the ſuperior cannot be confined or circumſeribed by mention 
only of the inferior 3 and thereſore the King't:Bench:to this day 
may bail in all ee whatever, even _ nne n 
nnen elf e e ee eee e een eee 


The admitting a prifaner to. bail, was a ater 0 N of 
courſe, when the defendant u was apprebend and brought itito 
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4. ations vH amis, and only then (99:3. progels, gf Son- 
auen diſopeyiag Aghe\writ of auachrent way Foun. gb tueÞ 
ufe in htintzing ihe defendant, to anf. change mate 

—— bim es by ſach proceſs, if he, did got Fader de 

could not; bg! ate 7 migdt ebe proſecuted, to \ entlangr 11, 
thay we Hind it; gt di Herant periotis Suh Ti sed in abs actions 
than thoſe necop 1h;forcay But beſore it was abightely | 

given. ag. a pi lv ad ions merely ciuil, the arreſt, and Ji tention 
of the body.of a daft nden in ſome ahn af 2-Givi] tust, es 
2utbedlzed by fHatutd. Fot when; commerce, bezag to extend 
ſelf, aud the lower of people engaged. themſelves in 
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* Ouianiry ie purting a man but of the protefid of the ew, © | 


that be is incapoble. tochniag an action far refireſs of injuries g und it ies 


alſo attended with a foſeituie of all goods and chattels o the king. 
And therefore, till ſome i ”e a! ahh Wa the oongueſt, * could de out- 
lawed but for felony: But rafon's dime, and ſomewhat rl 
proceſs of outlawry. was ute þo lk lie in "al * for l 
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tion and. bazard, and Nane to oſcertained or al 


„ Chancery, the chancellor-ſhall} award a writ to the ſheriff to 


_ «+ veredto him, and his lands and tenements ſold, &. . 


* chattels, and taking of beaſts by writ of capies, and by pro- 
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trade, their reſidence 2 ſo certain.as perſons, employ 
agriculture and farmin rty in a continual flu 


Kir 
* 


* 


and mutual credit became unavoidable; 8. that they were! 
liged ©. traſt more 10 the- honouf and charaRer of each, other, q 
22 haus regarg to any apparent ſubſtance gr property 115 and 

ſor the payment of 8 delivered, or monies advanced. jo 
tho.courl of 1 dealings, and ſatis faction ſot — 5 of con- 
tract, from the perſon, ta 7 expect ihem from the 155 > 
or realty of "Ba phat yet ga Wee 2 
wu 20 all. f We 6! Nan A NN 


The beſt atwte a an arreſt and 1 N bra 
civil matter not committed uu. force, other than by the bags 1 
of 2 contrary to the common law and mag§j chor tas is the 
2 — — 92 Tbitd, c. 23. Which wg ee Bf Jn if 1 

2 "bail bich . ought to make account to their | £4 
60 ken themſelves, and have no lands nor tenements \ 
6 2 they may be te ws | then they ſhall be attached, 'by 
that the-ſheriffs, i they be 

60 Pegs rms ſhall: —. them to 2 to make their accoonts,” 


This ſtatute was ſaon, after fol of Adu 1. 

c. 11. bich ordains; wg That whe w ag" hr ng.of affighed au- D 

«+. ditors to take their accounts ; and their ſervants, bailiffs, the | 

'<-chamberlains, and receivers, are are found in atrear, their 8 vn 

„ dies ſhall be arreſted ; and by the tellimony of the auditars, labl 
{ 


<< ſhall be ſent or delivered to the next gaol, &c.” After which, 
the 9 ſtatute of merabanti, the 13 of Bdw. 1. flath 3. 
er 1. for the ſecurity of merchants who have lent -goods* or 
money, gives the remedy of a /fatute-merobant, and euatte, 


„ That if the debtor do not pay at the day aſfignedh u 
the Lebt and ſtatute 
and 


* coming before the mayor, and proving 
«4 geknowledged, he ſhall -cauſe; the debier 70 be 
committed to priſon-till he hath agreed to the dit ; anf 
c the debtor eannot be found, then, upon 2 certificate into 


take his body, and ſafely keep him till he Hath agreed to the 
% debt; and within a quarter of a year his chattels to be duli- 


As the above ſtatutes only reached accomptants and debtors 
2 ute- merchant, the 25 of Eato. 3. 6. 17. provides, % That 
«<.: ſuch-proceſs ſhall _ made in a writ of debt,. and detinue of 


4 ceſs of exigent — ſheriff's return, as is uſed in a 75 
'« 'of account.” a the 7 of Henry 5. © authorized 


hi 
whe —_ of * * * as in treſpaſs, Lt that Vor 
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«« that maketh and publiſheth falſe deeds 5. After whi 85 
the ſtatute 19 of Henry 7. c. 9. reciting. That ſoraſmo | 
« there bath been great delays in actions 2 caſe, that DP 
« been ſued, as well, before. the king in 1 
« court of his Common Bench ; becauſe of which * 
« perſons have been put from their remedy, enads,,. bt th. 

« proceſs be had hereafter in actions un the caſe, as well { 
6 2 as to be Grad. in, 00g of the ſaid counts, - © 
« actions treſpaſs or debt +. „ the ſtatute 23 of Hen. 8. 
6. 14. after reciting, * That ſoraſmuch as there ns reat delay - 
« in actions of treſpaſs brought upon the ſtatute, of the" 
« Second, made in the fifth year of his reign, againſt them that 
make entries ipto any lands or tenements, where their.entry 
« is. not given by law, and alſo in actions of arinuity-and, wy. 
« venant, becauſe. there, lieth no. proceſs of outlawry. in ſuch 
« nature of actions ; for reformation whereof ends, That D 
« proceſs. be had hereafter in every. action from henceforth to 
« be brought upon the ſaid, ſtatute ame guinte, as in a common 
« action of treſpaſs at the common law 3 and that alſo the. like. 
« proceſs. be had in every writ. of 22 and ene 
n neee AE; re 


By theſe ſlatules we ſee how the 8 obtruded Tie” — 
the legillature, as the country mas becoming commercial, of 
ging a. better. ſecurity. for credit.than. the common law. had. 
provided. For in no cuil caſe was the perſon of a defendant: 
liable by 7 arreſt, 2 i 3 bein * —— — ein the, 
writ of di/iringas tum bejog procels to com- 
pel an —— to the action, and, the writs of lepari and 
eri facias to give the plaintiff execution of judgment obtained. 
by bim. So that for nothing ſhort. of a criminal offences, or 
breach of the peace, was the perſon complained. of in any caſe 
liable to undergo. an impriſonment. The teaſon why the c- 
mon law ſubjeQed only the perſonal eſtate to the payment of 
debts, was, that it co red the money lent, or thing adv; 


chattels halve to the . of ** * in carl times, > 


PX „„ = th. * . *. tt 


a MR of Flis, c. 14. oo the 
fence ſince that has deen _ 
+ Before this ſtatute, it 


| by the 2 2 & 9 O. 2. 
prevailed in the Commun 14 Cott kr why 


* But this 1 was altered 


1 ctice bad 


s declari 
for a leſs. forcible injury,” or other matter, after "ning 4 — hs 
defendant into court, by virtue of an original writ of quare clawſum 
Fregit for — 4 his cloſe ; and capias thereon awarded. Which 
1 Plewd. 440- 3 bay: 11. 


from thax of the King's Beach. 
Vol, I. N 22 | truſted 


no other than a chattel, and therefore it made no other than oF 


14 
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| truſted ond ancrher bo farther than they had viſible chattels and 


apparent ſubſtance to anſwer the debt, which could be eaſily 


- known where they reſided. Nor was the law in this reſpe& in 


- Fwhich if lands had not been exempted, would have been the 


- 1 


in that reign, contrary to all feudal principles, allowed\ the 


or ſecrete their effects while the ſuit was depending, and ſo leave 


the leaſt altered till a long time after the conqueſt ; but the re- 
volution that took place then, exempted the perſons and lands 
of a debtor from a proceſs of a civil nature, for reafons/ very dif- 
ferent from thoſe of the common law. For, according to the 
feudal ſyſtem, neither the lands nor perſon of a'debtor were liable 
to his debts ; becauſe the former were anſwerable for the duties 
to his lord, and a new tenant could not be enforced upon him 


caſe] without the Jord's conſent to the alienation :=Ang the 


litter was obſiged, if called for, to attend the king in his wars, it 


and when at home to ſerve his lord according to the nature of 01 
his tenure. / Neither the one nor the other, therefore, were 
ſubjected to the payment of debts, the laws being framed-for: a | 
nation bred to warlike atchievments, and which was to extend en 
its power and fame by arms. But when, upon the introduction 
of commerce, the people of neceffity began to contract debts pr 
with each other, and when the great charter gave the tenant ſid 
liberty to alien his eſtate without acquainting his lord [provided 
he retained ſufficient to anſwer the duties to him), it was ſeen 
towards the reign of Edward the Firſt, how eaſy it was for any 
one to procure perſonal wealth upon 'credit, and then pur- 
chaſe lands with it, and thereby not only defraud his creditors, 
but againſt all reaſon and equity e joy the profits of that eſtate, 
which he had bought with another's money. The prevalence 
of this abuſe called for the interference of the legiſlature, who 


charging of lands in a fatute-merchant to pay debts contracted 
in trade. In the ſame reign alſo another innovation on the feudal 
law, for the benefit of trade and ſecurity of credit, took place, 
by granting execution after a recovery of a debe by law, 'not 
only upon goods and chattels, but upon /ands alfo by writ of 
elegit . But as this was only a proceſs of execution, it was by 
no means a ſufficient preventive of the miſchief, as trade gave 
an qpportunĩty to men to incur debts, who had neither chatteb 
nor lands to ſatisfy them. And as the original writ and attach» 
ment had but too often ſerved. as a notice to fraudulent debtors, 
to ſcreen themſelves from the juriſdiction and coercion. of law, 


their creditors without remedy, it was found that nothing but 
the extenſion of the capias, with its conſequential proceſs'of ani- 
gent to actions of debt and detinue, as well as to actions 'of 
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treſÞaſs vi & armis, was likely to give effeQual relief, and;over- + 
take ſuch knaviſh and diſhoneſt evaſions. From theſe civil a- 
tions, and that of replevin, it was further extended at different 
times by the ſtatutes before-mentioned, to the actions of treſpaſs 
on the caſe, annuity, and covenant. And the reaſons which ide 
legiſlature has from time to time given for authorizing the | 
of the body of a debtor, ſufficiently evince the ws — 
there was for it, For the preambles of all the foregoing flatutes- | 
either ſuggeſt that accountants for the moſt part had no land or 
tenements whereby they might be diſtrained, or that the proceſs: _ 
by CAE IR IN that many were deprived of their. 
remedy, or that debiors had an opportunity given them of avoid» 
ing their creditors demands, becauſe there lay no proceſs ts: 
outlatory. a "Ber doe ; 2 


From theſe words it is plain, the intent of the legiſlature, in 
extending the capias to Civil actions, was to prevent fraud, and 
a debtor's attempts ta ſeteen himſelf, and make away with the 
property of thoſe with whom he had dealt. And when we con- 
ſider the continual fluctuation of the property of perſons in trade, 
which more uſually conſiſts of cbattels, than of lands or tene 
ments, the fra nt concealments to which perſonalty is al- 
ways from its nature liable, the inſtability and unſettledneſs of 
traders, and above all, when we conſider the numberleſs inlets 
whieh commerce affords for the practices of diſhoneſty, we can- 
not but think it ju d, that creditors ſhould have @ better ſecurity, 
than a chance only of recovering ſatisfaction from the eſtate and 
effects of their debtors, by a proceſs both dilatory and expenſive. 
The writ of diftringas, the common law proceſs to enforce the 
defendant's appearance to à fuit, was wiſely calculated for that 
end, when agriculture was almoſt the only employment oſ the 
middling and claſſes of people, when their property con- 
ſiſted of lands, tenements, and implements of huſbandry, Wen 
their reſidence was certain, and they had neither oceaſion to in - 
cur debts, nor opportunity given them to avoid payment by leave. . 
ing the kingdom, and flying from the reach and coercion gf law. 
For then repeated diſtteſſes, as they operated to a total preven 
tion of procuring a livelibeod, and ſatisfying the lord for his * 
rent, were the moſt probable means of compelling the defend» 
ant's e to an action inſtituted againſt him. But when. | 
perſonal. wealth became mote conſiderable, by the gradual ad< 
vaneement of trade ; and men found other employment than 
agriculture, and wen an intercourſe was opened wich foreign 
countries, how was it to have incurred. debts, and left 
the kingdom, not only to the diſtreſs and ruin of the individuals 
who had truſted tem heros * the enriching of other co = 
| | wies 
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tries with the manuſactutes and produce of our own, and with 
the perſons, induſtry, and wealth of its ſubjects. That a cre» 
ditor therefore ſhould have a power of arreſting the body of his 
debtor to prevent his abſconding, and thereby either enforce the 
immediate payment of his debt, or have a« temporary ſecurity 
for it, till ſoch time 2s he can eſtabliſh and prove it, is certainly 
juſt. Nor are the ftatutes authorizing the 7e in civil ation 
to be regarded in the manner ſome fanciful men of late have te. 
garded them, as fo many laws arming the people with powers 
the moſt dangerous and unconſtitutional over the perſons and 
properties of each other: but as new laws modifying the old 
and calculated for the benefit of trade, prevention of fraud, and 
facilitation of juſtice," - de esd 64214474 e 
b 3 

Great revolutions in manners and in property neceſſarily oc- 
caſion as great revolutions in the government of a nation. Laws 
framed for a people almoſt in a ſtate of primeval ſimplicity, are 
not ſuitable for them when emerging into a ſtate of civilization, 
engaging in the cultivation of arts, manufactures, and ſciences 
and deriving the conſequential advantages of power and riches 
from the exertions oſ induſtry, and extenſion of commerce. If 
no better ſecurity bad been given for credit and the due 
formance of contracts, than the antiquated proceſs of difiringas 
{which was by no means calculated to teach the arts and ſub- 
tilties too apt to introduce themſelves with the refinements of 
ſoeiety ], that commerce, in all probability, which has been"eul- 
tivated to the envy. and admiration of the world, might "have 
been ſtrangled in its birth. For as "traders in their-murel 
dealings,' muſt always have a greater "reliance on the induſtry 
and character of each other, for the diſcharge of debts and per- 
formance of contracts, than expect ſatisfaQtion in caſe of failure 
or negleR from landed eſtates fwhich- the far greater part of 
them have not], what proceſs, but a proceſs againſt the pron, 
attended with the terrors of impriſonment, or eonſequences of 
outlawry, was ſo like to make men cautious how they incurred 
debts without a competent fund to repay them? And where it 
the hardſhip, inconvenience, of injuſtice, in the laws autho- 
 rizing the arreſt of the perfon, fied as they are by fubſe- 
t ſtatutes? For if a man. contracts debts, and has a ſuffi- 
dient ſum to diſcharge them, and* will not, it is diſhoneſt in 
him; and if arreſted, the priſon, in ſuch caſe, is of his own 
ſeeking, and he ought not to complain.— If at the time he 
contracts them, be has no fund, his diſhoneſty is the greater. 
And if upon an arreſt he goes to priſon, and cannot procure 
bail for his appearance to the ſuit, it undoubtedly argues not 
only a yout miſtruſt of his character and ſuſpicion of. his po- 
£2:1) | OA | verty, 
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verty, but ſhews, that he has deceived his creditor by falſe ap» 
pearances, which he could have put on with no other yiew'than 
to cheat and defraud him, | (dt et 


8 , IX 1 
That 45 .. reaſonable and juſt a creditor . have the 
li ing the perſon of his debtor, no- ſtr r urgu- 
— * be od, — that the courts of juſtice had con» 
nived at it, long before it was authorized by ſtature, For, in 
the King's Bench, we have ſeen it ſoon became à practice for 
plaintiffs to take ont a bill, or latitat, as if for a' weypeſs 3 and 
when the defendant was thereby brought into court, to declare 
againſt him in debt, or the like action of a mere civil nature. 
So too it was cuſtomary in the Common Pleas, before the ſtatute 
of Henry the Seventh warranted the capias in actions on {the 
caſe, for the defendant to be arreſted as if for a treſpaſs vi & 
ermis, when the plaintiff's real cauſe of complaint was for 's 
leſs forcible injury, Which fictions, as they evidently tended 
to the expedition of juſtice, ſerve, among many other..inftances, 
to illuſtrate that maxim of law, in fiction juris conſſlit æguitas. 
The law of arreſts, therefore, was not only occaſioned by 
the change of manners and circumſtances in the country, but 
was founded on ſtri& juſtice and right.. And that it ſhould de 
objected to at this time of day is not à little ſurpriaing j ſince 
the legiſlature has amply provided againſt the inbumgnity of 
creditors, and the oppteſſion of unfortunate traders, by exempt · 
ing them from the rigour of the general law, by the ſtatutes 
made in favour of banirupts, For, by theſe ſtatutes, a creditor 
is compelled to give his debtor his perſonal liberty, upon the 
latter's ceſſion of his whole eſtate, to be divided in progortion=- 
able ſhares amongſt thoſe with whom he has contracted debts 
in the way of his trade, and whom he is rendered uanble to 
pay from ſudden and unavoidable accidents. Trye it is indeed, 
that no other debtors, but thoſe who have contracted debts in 
the way of their trade, are exempted from the hardſhips of im- 
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„ priſonment by the bankrupt laws z nor would it be right, tha 
ho- BY debtors of any other deſeription ſhould have claim to a ſimilar 
die- indulgence, "For what greater encouragement could have been | 
- given to prodigality and diflipation, than by — Aog- pro- 
in BY viſions in them to any but aMyal traders—fince that ſet of men 
»wn are the only perſons liable tp thoſe accidental loſſes which eli 
ehe commileration, and to an inability of paying their debts with= + _ 
.- out any fault of their own. If perſons in other fitugtions of-Jife 
cute Bf will run into debt without the power of payment, the legifſa+ 
not ture has wiſely left them to take the conſequences af their own. , 
po: ¶ indiſcretion—the law holding it to be an unjuſtifiable practice 
erty, 
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conſiderable amount. And if the legiſlature had not been er- 
_ ceedingly cautious, in extending the benefits of the bankrupt 
laws to none but actual traders, and to thoſe traders only wha 
are conſiderable enough in their dealings for their creditors to 
demand a diftribution of their effects, what a0 opportuni 
would have been afforded for men to have aſſumed the char sch 
of traders for a while, procure credit from the unwary, and 
a fraudulent concealment of their property, and elopement of 
their perſons, to have rioted in the ſpoils of their creditors ot 
after. wantonly waſting the ſubſtance of others, to have come 
in and claimed the privilege of bantrupts, and exemption of 
their perſons from impriſonment, when they had nothing left to 
' diſtribute, - (rid (FO NR 1 


It ſhould therefore be recollected by thoſe who wilh far an 
abolition of the Jaws authorizing the arreſt of a debtor, that 
they do not extend to the oppreffion and impriſonment” of any 
one for whoſe well-being and livelibood the contracting of 
debts is both juſtifiable inf neceflary ; but only to the Abe 
rage ment of prodigality in thoſe incur debts without ne- 
reſſity, or a proſpect of paying them. Such perſons ſhould find 
no advocates in this country to exempt them ſrom an impriſon+ 
ment which they voluntarily draw on themſelves, and is the 
conſequence only of their indiſcretion or fraud; and eſpecially 
fince the legiſlature (perhaps too frequently) releaſes them from 
their confinement by general acts of inſolvency, I ſay in thit 
country, becauſe amongſt a trading people, whoſe power and 
credit muſt riſe or fall according to the increaſe or decay of 
trade, the laws ought to afford every ſecurity to contracts. And 
that can only be done by making not only the effects of debtors, 
whether in lands or in chattels, but alſo their perſons, liable to 
the ſatisfaction of their creditors, No man therefore who is 
well acquainted with trade, and wiſhes for its proſperity, can 
ſeriouſly hope for a repeal of laws, which the wiſdom of our 
anceſtors bas at different times provided for its ſecurity. And 
It has been obſerved, that the farther all new plans for prote&t« 
ing ereditors have departed from the laws authorizing the arreſk 
of a debtor, the more impracticable, and even pernicious, the 
attempts have always hitherto proyed. + 


When trade was advancing in the Roman common-wealth, 
the firſt laws made againſt debtors were fanguinary- and inbö- 
man; the laſt too lenient and futile. - Thoſe of Zrgland have 
wiſely ſteered between both extremes, and have provided at 
| once againſt the inhumanity of creditors, and prodigality of 
debtors, As they are, they ſeem well adapted to the fituation 
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would be inconvenient and dangerous, to abrogate them would 
be accelerating ruin and bankruptcy. The law of cafe dn, 
introduced by the Chriſtian emperors, in the politer age of the 
Romans, and which our bankrupt-laws ſomewhat reſemble, 
whereby, if a debtor yielded up his fortune to his creditors he 
was ſecured from being dragged to a gaol, was reafonable and 
juſt, But when that Jaw was further extended, and not only 


exempted every debtor from impriſonment = would ſwear 
that he had not ſufficient left to diſcharge his Jebts, but gare. 
him leave to retain that which he had in his poſleffion ; it ſeem- 
ed, as a late learned judge and commentator on our laws has 
obſerved, to be a law, which, under a falſe notion of huma» 
nity, was fertile of perjury, injuſtice, and abſurdity. The eſta- 
bliſhment of a ſimilar law in this country then would certainl 
not only tend to the ruin of trade, and diminution'of credit 
confidence amongſt us; but be a further encouragement of that 
fraud, diſhoneſty, and perjury, which we daily fee with con» 
cern, and introductory of more of thoſe knaviſh contrivances 
which the laws already in being ſeem neither able to check nor 
prevent, | "TY | 
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CHAPTER THE EIGHTH. 
Of giving Bail upon the Arreſt 10 the Sheriff, | 


nd BY the bill and latitat of the King's Bench, and by which that 
court had gained cognizance e aQions; and by 
the capias, and its ſubſequent proceſs from the Commun Pleas 
[which had been either given by ſtatute, or had become, by 
connivance of the court, the uſual proceſs in civil actions ], the 
ſheriff, we have ſeen, was commanded to arreſt the , and 
detain him till the return-day, however minute or trivial the 
cauſe of action might be. So great an advantage given the 
ſuitors of the ſuperior courts, though juſtice and neceflicy 
called for it at firſt, was ſoon employed as an engine and means | 
of oppreſſion, For'as the courts did not require the real cauſe 
of action to be ſhewn before proceſs was awarded to arreſt the | 
lth, I de fendant, bur ſuffered a plaintiff, upon a general allegation at 
d- 77:/paf5, to ſuc out either of the above writs to prevent his ab- 
ave Wl fconding, a defendant was frequently arreſted, and 1 in 
sol, when there was little or no cauſe of action againſt him< 
of and often underwent an impriſonment, from the ſpite and re- 
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The extenſion of the bid and capias to almoſt every caſe, wers 
alſo notable engines of oppreſſion in the hands of under · ſneriſſe, 
bailiffs, and their followers, to work with; ſince they bad an 
opportuniiy given them of extorting money or effedis from thoſe 
whom they arreſted, upon granting the leaſt trifling indulgence. 
Of which extortions the parties dared not complain, for tear 
beihg ſeverely dealt with while in their cuſtody, | This abuſe 

was in ſome meaſure prevented by the ſtatute x of Henry the 

Fifth, which provides, that thoſe which be bailiffs or ſheriff 

by one year, ſhall be in no ſuch office by three years nent 
„ following.” But this did not give ſufficient relief; for the 
greateſt oppreſſions were felt from the bailiffs employers," as it 
| was cuſtomary for ſheriffs [their office having become exceed 
ingly troubleſome] to let out their bailiwicks to farm, whereby 
mean and illiterate. perſons crept into that important ſtation 
without proper authority. Every kind of outrage and appreſ- 
ſion was committed. hy theſe miſereants, under the ſanct ion of 
law,—-The means of juſtice were ſhamefully abuſed, and the 


king's writs, and names of the judges, ſcandalouſly proftituted' 


to authorize tyranny, Honeſt and induſtrious men, by teaſon 
of proceſs againſt their perſons, without knowing of any action 
commenced, were frequently torn from their homes, to the laſs of 
their reputation, and diſtreſs of their families3 «then carried 
through the country, and at the hazard of their lives thrown 
into a dungeon. Or if they had property, were gradually 
ſtripped of it, and thereby of the means of defending the ſuit, 
by the ſcandalous extortions of theſe farmers. of bailiwicks; and 
gratuities to their bailiffs and gaolers for eaſe and temporary en- 
| largements from priſon. D | ' 


_ 


Such flagrant abuſes of the law called aloud for the interpo» 
ſition of the legiſlature z but they were not perfectly remedied 
till the ſtatute 23 of Henry the Sixth, c. 9. by which it was 
| ordained, ** That no ſheriff, &c. ſhall hereafter let out his 
« bailiwick to farm.” The ſame ſtatute alſo regulates: and 
ſettles the fees payable upon arieſts and attachments, and. fur- 
ther provides, That ſheriffs, and all other officers and minis 
| #6 ſters, ſhall let out of priſon all manner of perſons by them 
or any of them arreſted, or being in their cuſtody, by force 
« of any writ, bill, or warrant, in any aRion-perſonal, or by 


s caule of indictment of treſpaſs, upon reaſonable ſureties. of 


< ſufficient perſons, having ſufficient within the counties where 
«ſuch perſons. be fo let to bail or majnprize, to keep their 
days in ſuch place as the ſaid writs, bills, or warrants, (ball 
« require; ſuch perſon or perſons which be or fhall be in 
"their ward by condemnation, execution, capias ullagatum, 4 
\ #5 excomminicatum, ſurely of the peace, and all ſuch perſons _ 
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$6 2 and vagabonds refuſing to ſer ve according to 

6 the flatutes uy labourers only except.” It then ordains in 
manner ſheriffs bonds are to be taken ; and that ſheriffs ſhall 
make yearly a deputy in the king's courts of Chancery, King's © 
Bench, Common Pleas, and Exchequer of record, to receive all 
their writs, warrants,' &. 


By this ſal 7 ſtatute, which was made in affirmanee of the 
common law, all perſons arreſted upon meſur proceſs had à li- 

berty of getting themſelves diſcharged upon finding bail' to the 
ſheriff, as he was obliged to take bail if the ſareties tepdered 
were ſufficient, But though it tended greatly to the eſe and 
beneht of defendants, by exempting them from the Tigour of 
an impriſonment before the debt or damage was fully proved 
to the court, yet it often bore exceedingly hard upon plaintiffs, 
ſheriffs and other officers of franchiſes, having the execution ot 
proceſs, —So difficult is it in the legiſlature to take à burthen 
off the ſhoulders of one, without impoſing it on the loins of 
another. 1 , CE 


6 


The inconveniences brought upon plaintiffs, in conſequences 
of this ſtatute, were theſe, If the defendant, when arreſted; 
had given a bond, with ſureties to the ſheriff, for his appeur- 
ance at the return of the writ, and then neglected to appear, 
the plaintiff was not only delayed in his ſuit,” but driven ö the 
neceſſity of proceeding againſt the ſheriff {unleſs he gave up 
the bond he had taken to the plaintiff, that he might proſecute 
the bail for the penalty], on account of the defendant's default 
But even if the ſheriff gave up the bond, the plaintiff way often 
foiled in his remedy, For, be could not arreſt theſe ball, but 
only ſerve them with proceſs to appear ; becauſe, if he could 
have arreſted them, it might have cauſed bail upon bail ad inf- 
nitum, which the \ courts would not endure. And a he Was 
obliged to ſerve them with proceſs, the bail had an opportunity 
of abſconding, or concealing their effects, before the bond 
could bp put in ſuit, and judgment thereon obtained ho 

the 


them. And, if the plaintiff accepted the bail-bond ft | 
ſheriff [as he was obliged to proſecute it in the ſheriff's name}, 

the ſheriff might have releaſed the action ; and then the plain+ 
tiff, if he would proceed bim ſor ſo —_ —.— 
was under the neceſſity of applying to 'a court of equity for t 
lief, — out for hier in fhuk e ' 82 Jt 


But if the defendant Ad; t the return of the 
proceſs, and the plaintiff refuſed to accept the bail-boad from 
the ſheriff, the way to proceed againſt the ſheriff vas, ſot the | 


0 | | 
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plaintiff to call upon him to return the writ (if he had not al. 
ready returned it), in which caſe the ſheriff got himſelf into dil. 
ficulty. For he was either obliged to cauſe good and ſufficient 
bail to be put in above to the ſuit (which if he did the plaintiff 
could not be damnified), or elſe he laid himſelf open to proceſi 
againſt himſelf; as he muſt either have made a true of a 
return to the writ, or made no return at all. If he retur 
the writ truly with a cepi corpus, and paratum babes, and did 
nat being in the body purſuant to bis return made on the writ, 
he was liable to be amerced till he had the body, or cauſed bail 


to be put in 1 the adtian in order to ſecure the plaintiff, which 
the ſame as having the body. And the liberty of putting 


in bail % the action was allowed the ſheriff, becauſe be was 
obliged to accept bail upon the err if offered to him ; and 

upon accepting bail, the body was releaſed, and therefore could 

2 be taken again, when the writ was ſpent and returned. 
n 


the other hand, if the ſheriff made a falſe return to the 


_ writ, and the defendant made default, then the ſheriff made 
himſelf liable to ſatisfy the plaintiff's demand on an action upon 
the caſe being brought againſt him. As if the ſheriff returned 
non e inuenius, when he had actually arreſted the defendant, 
or bad him in view, and might have arreſted him. If he made 
no return when the court had called upon him, then he wis 


* 


emerced for his contempt. 7 


At comenon lew there were no other returns than cops corfite, 
or nen oft inventus : for the other returns, as /anguides and the 
like, were not allowed as ſufficient excuſes for not producing 


the body according to the commandment of the writ, till after. 


the courts became fumly eſtabliſhed. And viſcemnts or Geriffi 


did not in old times put their names to the return of wits; 


but as many inconveniences aroſe from this practice, it was or- 
dained'by a ſtatute of Zdward the. Second, that they ſhould 


Aſter the making of the fHatute 23 of Hey the Sixth, the 
method of proceeding againſt the ſheriff in caſe of neglect or 
refuſal to return writs, by ifluing a writ judicial to the j 
of affize to enquire into the delivery and execution of the 1 

according to the ſlatute d. gi. 2. fell into diſuſe, and the proceed» 

ing againſt him by action or amerciament came in ite Read. And 
afterwards the practice of euling him to return the writ, and to 

bring in the body if he returned the writ with a and on 
failure thereof, to take out an attachment againſt im for his 
contempt of the court as 4 court, if the plaintiff did not take 
an «ligament of the bail-bord, came into praſtice. And che 
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demand, or cauſe” dell! eo be put in d Mund the event ofithy 
ſuit ; which if he did, Ne would be in no denger of am attach. 
ment. But in eaſe he made no return to the writ,” when ruled 
for that purpoſe, the practice to amerce him continued 8 be 
fore. And now emercimenty are feldom heard of, for it af, 
happens that a ſheriff does not return the writ, — 
courts hold, that when'a ſheriff is _ __ bring in 

he muſt put in and perfeQ ſpecial bail to — 1 
md a Ln, * . e 


* 


ts provide inift — — Mott. 
cient times they had caftles, ſortreſſes, and liberties, whanky 
they were enabled to refiſt the ſheriff in doing his duty. "The 
inconveniences and obſtructions to juſtice were ſo great by ob- 
caſion of them, that this ſtatute authorized the non omittes writ 
by eck. 12.] in cafe of the bailiff's contumacy. And [by 
ef. 24.] to prevent the ſheriff from returning a reſtve to 
the writ, expreſaly ordered him, in caſe of reſiſtance, immedi- 
ately to raiſe the poſſe comitatur, and go in his own proper per- 
ſon, ad faciendum executionem, & fi inveniat ſub-balive: mendaces 
puniat eos per priſenam, &c. & fi forte vicecomes cum verurit, re- 
Jftentiam venerit, or; men _—_ ds nommibus v | 
liantium, &c. & per breve Juditio attachientur per corpora ad 
veniendum ad curiam, & fi i bd ris ones, 
puniantur, ſecundum quod domine reg? placzerit, Bec. . 


Notwithſtanding the words ad e the 
judges, in old times, conſtrued — ay her 
prac, whether meſne" or judicial, and therefore would not al- 
w the ſheriff to return a reſcue to 2 hill, latitat, or capie od re« 


ſpmdendim. But fince the cafe of May and Proby t, a return 


of a refeue of one arreſted on has been held to be 
good ; and the reaſon on which ſuch mination was found- 


renn e 7 


1 — 2 ** 
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* When hee gg, wer ges, hi ks vers 
into the court of Exchequer, 1 barons, on motion and certiſi- 
cate that the debt was id diſcharge them, without requir- 
ing a con/tat of the eftreats 
in extraordinary caſes, have made a rule to eftreat - the immedi- ' 
ately : otherwiſe, the courſe of the court was to ſend them into the 
Exchequer at the uſual times ; which were twice in the year, viz. the 
la dayy of the two iſſaable terms, Hilary and Trinity. 

+ Via ſecb. 22, 

1 Cre. Jar, 419. 3 Belt, 198. Boer 852. . dhe. $07. 


in old time:. ue £ s Beach too, - | 
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now preſumed to have ſureties ready to anſwer for bis faxt 
coming: ſo that it is not probable he will make any. reſiſt. 
ance, eſpecially. as he cannot know when or where the ſheriff 
will execute the writ. The courts therefore now hold, that 
the ſheriff-is not bound to take the poſſe comitatus to his aflilt» 
ance on meſne proceſs *®. But when a writ of execution is away 
ed againſt the defendant, on account of the condemnation, mg. 
ney not being paid, or his not rendering himſelf, or being ſur. 
rendered by his bail, it is then preſumed that he will nat be 
forthcoming, and therefore that the ſheriff ought to take the 
" poſſe: comitatus. And conſequently, it cannot be a good return, 
that he took the body which was afterwards reſcued ; for be 
might have taken the power of the county with him. And 
now on the return of a reſcue, the plaintiff may either bring ay 
action on the caſe againſt the reſcuers for his damage ſuſtained; 
or, on motion, the court will proceed criminaliy againſt them 
by attachment, and fine them at their diſcretjop. py” 


From the above ſtatute of I ſiminſter the ſecand alſo the 
original of commitment for contempts ſeems to be derived g. 
For ſince it gave the ſheriff power to puniſh by impriſonment 
thoſe. who refiſted him in executing proceſs, of conſequence 
the judges who awarded ſuch proceſs muſt have the ſame autho- 
rity to vindicatę it. Hence, if any one offers any contempt to 
the court, or its proceedings, either by word or deed, be is 
ſubjeK to commitment during pleaſure, a qua nm deliberetitr, 
ſome ſpeciali precepts domini regis; that is, not without ſpeczal 
command of the ſame court or judge who committed him ; for 


the king in ſuch caſe ſpeaks by the mouth of his judges, © 80 


that notwithſtanding the ſtatute of magna charta , that no one 
ſhall be. impriſoned ni, per legale judicium parium ſuorum, vel per 
legem terræ; it is one part of the law of the land to commit for 
contempts ; and this law ſtands confirmed by the ſtature. Wefte 
min. 2. c. 39. approved and eſtabliſhed by the ſtatutes 1 3 Gary 
2. ſtaf. 2. c. 2. and 8& 9 Hf 3. c. 15. 2 
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but if a party is once in gaol, though on agſis proceſs, and 
- Eſcapes, or is reſcued even by an-invincible force, yet the your 
1s liable to make ſatisfaction to the plaintiff. in. an action an 
eſcape, and cannot defend himſelf under the reſcur, Jide Furr. Rep, 
. 2812. ; 4 
i 7 Vide Gilb, Hiſt, C. P. : | ö Wo 
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CHAPTER THE NINTH.” _ 


Of the Alteration in the Proc of the Court of King's 
| ] 241 nch. re * *. 5 7 


ORMERLY thete muſt have been, as appears before, a' 
F bill or complaint of a 1 of ret this court, on which. 
ifued the precept called the $1] of Middleſex or Oxfordſhire, ot 
whatever county the court happened to be in, directed to the 
ſheriff to apprehend the deferidant ; and that, 3 return 
of non eff inventus, the plaintiff might then ſue out 2 lafitat into 
another county; and upon the like return, to that alſo, an atat . 
capias, and after that a pluries capras. © Or if the defendant way 
ſill to be found in the county, into which either of the above 
writs was awarded, but was not arreſted thereby before the re- 
turn, that then the plaintiff might taxe out à like writ av iſſued 
before, (oy continuance! till the defendant us taken. a gan 

The great delay of juſtice, if the defendant was in another 
county than that in which the court way fitting, occaſioned by 
the length of time that intervened between che ung of the ori- 
ginal 5% and the return of the precept iſſued thetron; and the 
opportunity ſuch delay afforded defendants to withdraw or ſe- 
crete themſelves, the court of King's Bench at length remedied, 
by conniving at a plaintiff's ſuing out the latitat in the firſt in- 
ſtance, without firſt filing his 5, in court, and ſuing out 2 pre- 
cept thereon : fuppoſing that the bill or-complilint been pro- 
pefly filed, and that the precept had been delireted to and 
was duly returned by the ſheriff. This practice evidently-tend- 
ing to the ſurtherance of juſtice, and not only faving trouble 
and time, but eventually a conſiderable expence, is another of 
thoſe fictions in law, which, being equally beneficial to both 
parties, ſerves to illuſtrate the maxim in fidtione Juris confoftit 
fu, h ö : 


The introduction of it, however, ' neceſſarily occaſioned a 


{mall alteration in the wording of the proceſs. For if we ob- 


ſerye, the /atitat uſed formerly to recite the bill before ſued out | 
and alſo, that the ſheriff to, whom it was directed, on the re- 
turn day [mentioning the very day on which it was returnable], 

had returned, „that the defendant was not found in his baili- 

« wick.” Now, as there was no bil] actually ſued out, there 
could be no certain day mentioned on which it was returned ts 
che court, © 80 that the /atitar, inftead of retaining its old © 
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form, when it came to be uſed as the firſt proceſs, was made 
to run thus, Whereas we lately commanded our ſheriff of 
«« Middleſex, that he ſhould take C. D. if be might be found 
1 in his bailiwick, and ſafely keep him, fo that he might have 
<« his body before us, at M eſiminſter, at a certain day noty paſi, 
« to anſwer A. B. of a plea, &c. Upon which ſaid day, the 
&« ſaid ſheriff returned, c. Thus making the words, *© & 
& & certain day now paſt,” ſupply the very return-day of the 
hill which was ſuppoſed to have previouſly iſſued, But when 
judgment was had againſt the defendant, either upon beidg 
brought into court by the latitat as the firſt proceſs, or by the 
precept of bill without a bill of complaint actually filed before, 
if he had a mind to be litigious, he could bring a uit r, 
and aſſign for errors the want of a bil filed before the awaiding 
of proceſs ; for, without it the court clearly had not juriſdiction, 
But here again, to ſupport the fiction they had connived at, 
and protect the judgment they had given from being ſet aſide 
for ſo frivolous an objection, the court was forced to interfare, 
od feier the plaiotif, in cal a writ of error was brought, to 
file his hill of complaint; and, if neceſſary, get the precept re- 
turned, as if regularly done at the firſt, provided he did the 
ſame before the errors were affigned ; but afterwards it could 
not be done. This practice continues to this day : the filing 
of a bill, in the firſt inſtance, between indifferent perſons, not 
being at all neceſſary to give the court juriſdiction, unleſs a writ 
2 is brought on the judgment; and then, for form ſakes, 
plaintiff muſt do it before the errors are afligned, For, 
ſhould. the defendant take advantage of the want thereof in 
his aſſigument of errors, the judgment muſt of courſe be 
reverſed. | But ſuits againſt peers, and members of parliament 
[who are proceeded againſt, according to the ſtatute "32 and 
13H, +), and officers of the court, and attornies, [as they 
cannot be arreſted], and actual priſoners, muſt be regularly 
commenced at the faſt, i f 
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CHAPTER THE TENTH. 


Of the Alteration in the Proceſs of the Court of Com 


A BOUT the ſame time the foregoing praflice was intros 
duced in the King's Bench, a ſimilar one for the expedi- 

ten of juſtice was connived at in the Common Plear, For it be- 
Paget” came 
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came uſual for a plaintiff in perſonal actions, inſtead of reſort» 
ing to the court of Chancery, to purchaſe his original writ adapt 
ed to the nature of his complaint, to go at once to the C 
Plas, and there ſue out his capiar {| which by this time was be- 
come the general proceſs], and the defendant thereby be- 
fore he could abſcond, or avoid the action againſt him. And 
afterwards, when the defendant was brought into court, the 
original writ was from the car/itor, and a proper return 
made to it, and then filed with the cuſtos brevium, to give the 
me, colour of 7 . 

So, if the defendant reſided in another county than that in 
which the cauſe of action aroſe, or the plaintiff intended to try 
it, it became the practice to ſue out the tefatum capias firſt, as 
in the King's to ſue out the latitat ; thereby not ſap= 
poſing that the original writ had been ſued out and duly re- 
turned, but the capi alſo, But as in the King's Bench, if the 
defendant was to be found in that county where the court 
happened to be fitting; the firſt proceſs of hill was ſufficient z ſo 
in the Common Plas, if he could be caught in the county in 
which the action aroſe, or the plaintiff intended to try it, a- | 
common cupias in all caſes ſufficed. Me geht 

It ought here to be remarked by the ſtudent, that as a plain- 
tiff not formerly have out @ capiat, but into that 
coumty in which his cauſe of action aroſe, and into which tbe 
origital writ had iſſued and was returned, the intent of the 
te//atum writ was to enable the plaintiff to follow him into 
other county, and arreſt him therewith. The i = 4 
lowed plaintiffs of ſuing out the tgſlatum writ at the , was. 
often the occafion of great inconvenience, prejudice, and ex- 
pence to defendantsz as if the plaintiff intended to try bis 
action in Norfolk, and the defendant reſided at a great diſtance, 
for inſtance, in Druonſbire, the plaintiff would ſue out his 
t:flatum writ” into Devonſhire, upon the ſuppoſition that the 
defendant had. fled there, and then get his original writ- and 
capias thereon returned as in Norfolk to warrant his proceedings. 
By this practice, the defendant was put to the neceſſity of 
carrying his witneſſes, if the cauſe was to be tried, from Den- 
Hire into Norfolk; which certainly was a great hardſhip upon 
him, and attended with no inconſiderable expence. - But the 
courts, to remedy ſuch inconvenience, hit upon a method for 
the defendant to have the cauſe tried in the county where it 
actually aroſe, by giving bim leave to move the court to 
change the venue ®, upon an affidavit made that the cauſe' of 


— 


* 


Vide pof in what actions, and in what manger, the v9ane may 
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be changed, under title Yeuar. 
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 aQtion, if any, aroſe in Devinſtire and not im Norfolk, On ſuch 


a motion it will, to this day, be accordingly changed if no 
cauſe can be ſhewn to the contrary; and it cannot afterwards be 


brought back bythe plaintiff, unleſs he will undertake to give evi- 


dence of the matter in iſſue in that county in which he has laid it. 
But if he will ſo undertake, whereby he retains the venue where. 


he had laid it, and at the trial afterwards fails in giving ſuch, 
evidence there, he muſt be nonſuited, though the jury give him 
a verdict on the merits ®, | ; »{ 6 heed 
The practice of changing the venue in perſonal actions, for. 
real and mixt action muſt ſtill be laid in their proper counties 
Ithough in local actions the court will change the venue upon; 
application, if it appears that a fair and impartial trial cannot 


be had}; aroſe from the conſtruction put upon the ſtatute 6 
of Richard the Second, flat. 1, c. 2. which, To the intent 


* that all writs of debt and accompt, and all other ſuch 
„ actions, be from thenceſorth taken in their counties, and di- 
<« refed to the ſheriffs of the counties where the contracts of 
< the ſame did riſe, Onxp Alus, That if from thenceforth in 
« pleas upon the ſame writ, it ſhould be declared that the con- 
tract was made in another county than is contained in the 
« original writ, that then incontinently the fame ſhould be 
* utterly-abated,” As, by this ſtatute, the writ was to be 
abated, if the plaintiff declared in a different county than that 
mentioned in the writ, it was conſtrued to give the court a 
power alſo, if the plaintiff wilfully laid his action in another 
county than where it aroſe, of compelling him to try it in the 
county in which he ought to have laid it. And rather than 


abate the writ in ſuch caſe; which would have tended only to 


e delay of juſtice and encreaſe of expence to the parties, the 
courts thought, that changing the venue + if the defendant re- 
queſted it, was the likelieſt method of preventing both. But in 


cafes of felony, the trial, by the common law, ſhall N 


in the ſame place where the offence was, and ſhall not 
ſuppoſed in any other place; for in all criminal caſes, the rule 
holds to this day, ubi guis delinguit,' ibi punietur. In order, 
however, that there ſhould be little or no neceſſity for appli- 
cations to change the venue in civil caſes, attornies were pro- 


hibited, under heavy penalties, from knowingly laying actions 


out of their proper counties, by ſeveral rules made in the te- 


D 4 — * 8 
— 


2 * 6 


® 2 Black/. Rep. 1031, - | : 
+. The practice of changing the ve is ſaid to have began in the 
time of James the Firlt, 2 Salk. 670, and Fide 2 Black, Rep. 1031, 
where the practice is fully explained. a2 
| | | ſpectire 
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CHAPTER THE ELEVENTH. 
Of the. old Rules of Court with reſpef 10 putting in Bail 


7 HEN the court of King's Bench had obtained cognizance 


| Y of perſonal actions, either by procuring the origins/ 
, writ to be made returnable there, or elſe dy conniving at the 
- | WH plaintiff's declaring in At, comment, or the like ciyil action, 
* when the defendant was arreſied by the proceſs of bi or latitat, 
b a rule was made to regulate the putting in ſpectal dil 40 the 


action. If the plaintiff proſecuted for a debt ot damages, under 
turnty pounds, common bail was ſufficient ; but if his demand or 


o 2 3 5 8 . K. % K „ THY IT. . 


| become! the firſt. proceſs in civil actions, as no certain 
bt or dem and was expreſſed in it, but only mention 


li- Wh urſpaſz generally, i Ihe plaintiff entered 8 i wecihiatur in 
ider ta. have ſpecial bail, it was uſual / for the deſendant to 
ns nmon him before a n him ſtate: his true cauſe 
19 action. And that being done, the judge uſed bis diſetetioa 


allowing oſ common > gym as the nature of the caſe 
r importance of the ſeemed. to requite. From turnty 
undi, notwithſtanding the value of money had greatly de- 
eaſed, it fell to ten ppi in both courts ; fo that unleſs the 
antiff could ſatisfy ghe'-court|or-vne of its judges, that | bis 
auſe of action amounted to ta peands ant upwards, compre 
i was ſufficient. X Sax 

Vol. I. .G CHAPTER 


ture evidently intended to afford. For It was ſtill in the ger 
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Of the Alteration occaſioned in the Proceſs of the” Court! 
| by the Stat. 13 Char. 2. Stat. 2. ch. 2. 
CAA AIG HT ALT ELNTY 
z ſtatute 23d of Henry 6. c. 29. made in affirmance d 
I the common law, and which gave defendants the fibe 
of tendering bail to the ſheriff When arreſted for any cauſe of 
action againſt them, did not give that relief which the. legiſla- 


of the plaintiff to lay his damages in the writ to à conliderable 
amount, when he had little or ho cauſe of complaint. Add « 
the ſheriffg for his own ſecurity,” upon releaſing the defeydant 
from prifon, required the ſureties in the bond t6-ſtipulate'fer 
payment of double the ſum expreſſed in the writ, im caſt" df 
default, defendants frequently ſuffered impriſontnent til! ine 
return · day, by reaſon of their inability to procure friends u 
engage for them under fo large à penalty as the ſheriff requimed 
The taking out proceſs to arreſt a perſon, and marking it 6 
Jarge amount, became alſo an excellent engine of nalice. Ant 
it was often ſeen that men were arrefted:for large debts; which 
they had never incurred, and by proceſs in the names of pet 
ſons with whom. they never had any dealings. T he 
abuſes, ſo ſeverely fe by individuals, and ſo loudly'compl 
of by the publick, called forth the Aatute 13th of Charlis-the'St- 
. cond, which is entitled, An act for prevention of» vexation 
and oppreſſions by arreſts, and of delays in ſuits in Jaw; 
and which, after reciting, That by the ancient and fund 
e mental laws of this realm, in caſe where any perſoa 19'{vel 


4 impleaded, or arreſted, by any writ, bill, or proceſs, ifi. |). 
& out of any of his Majeſty's courts of record at f uh. pe 
« any common -plea, at the ſuit. of any common perſoh, M. bp) 
« true cauſe-of action ought to be ſet forth and particu for 
« expreſſed in ſueh writ, bill, or whereby the 4 ade 
« ant may, have certain knowledge of the cauſe of the 1s. pril 
| «and the officer who ſhall execute ſuch writ, bill, or proc. . 
4 may know how to take ſecurity for the sppearance' of . up 
% defendant to the ſame, and the ſureties for ſuch appest u. ext 
« may rightly underſtand for what cauſe they became engage. cug 
c and whereas there is great complaint of the people of tn pear 
« realm, that, for divers years now laſt paſt, very many of | 
«© majeſty's good ſubjects have been arreſted ' upon gene T5. 


crits of treſpaſs, quare clauſum fregit, bills of Middleſex, 
* titats, and other like writs, iſſued out of the courts of 4 
« King's Bench and Common Plas, not expreſfng any partic 


by AP * R . of ; "3 4 * » 
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i or cettaincauſe-of aQidn, and thereupori ke ene fo. 
« a long time for want of bail; bonds with ſu for appeur- 
« ances having been demtanded in ſo great ſbmg that ſew or 
% note haue dared to be ſecuriey for the appearances of>fuch 
« petſond ſo arreſted and impriſoned, although im truth thete 
« hath been little or no cauſe of action; and oftentimes. there 
« are no ſuch» perſons who. are named pläintiffs, but thoſe 
« arreſts have been many times procured dy malicibus perſons, 
« to vex and oppreſs the defendants, ot ts | force» from them 
« unreaſenable/and unjuſt compoſitions: for" obtaining their 
« liberty 3. and by ſuch Evil practices any have been ahl ate 
« daily undone, and deftroyed ih their eſtates; without poſſibi- 
« lity * bay GA the aQors employed in fuch praty 
(6 — havin n (for the moſt part) poor and. lurking pers 
„ ſons, and their actings ſo ſecret, that it hath been found very 
« difieule; tb mitke true difcoveries or proof theme:“ Ok- 
DAIN 2 t no perſon who ſtiall happen to be: arrefted 
- hoy ; under-ſherif}, coroner, ſteward; G3bkhiliff of an 
00 franchiſ@'6r Jiberty, ot by any other officer, miriiſter;. under- 
« bailiff;\\of perſon whatſoever, within this realm, teal, by 
« pretending to have, autbotity. or warrant: Ne 
* force. oH colour. of am eu, bill, or proceſs, iſſuin 
« iſſuis ing out of his majeſty's id courts of the Kay's. pics 
A 5 oats! ot * them, in w — Jad: uit, bil, 
'* er pr the centainiy und true cauſt' of ation is not: 
75 2 and for ach the S an fuck pong 
or proceſa:named, is bailable' by the ſtatute in that behalf 
1 * in the three ung twentieth year of the reign of the 
late king Hay the Birth, ſhall be forced or compelled wo 
+ give: ſecyrity, . ori to entet into bond with ſureties for the 
* pearance_ of fuch perſon ſo arreſted; at the dh add plare l 
* the ſaid Writ, bill, or rity ſpecified or contained, in any 
penalty or ſum of ſume ef deney, nor” exceeding the ym 
' of forty, pounds of lawful money of £n3/anid do be conditioned 
* for ſuch'a ance : Anh that all ſheriffeg and other Toe 
© 2nd minifters afbtefald, Mall det to bail And deliver out: 
* priſon; and fem theitand.every; of their cuſtodits. reſpedti 
every perſon” whatſoever) by them or any) Gf chem apr 
upon zn ſuch writ, bug ph pom parte >Whetrin' the certai 
and trut ch? of | af! 45 ff nod pat 


* curity e 72 | ee 0 i ap- 
pearanceiꝰ 700 3. 217? 38 26” 10. 1 4 19019 

| 42 15 11 25 . 1 "at 127 one "a At =”, N 44 2 
This beneficial. deny weh inet the 5 


ery of it, had like t0 0 Mm from the coort of 


Bench, alt its'acquired 2 over aQioris WY" eie if f injot 
lot committed thin — of #ill'or 
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2 which pre ſupposes a bl. For if we — the 
er other county where the churt uus, [the 
procelsrof the King's Beech] wos calculated only: for 
1 and ciuil injuries contre pacem which ſowoured of 1 
eriminal nature 3 und not ſot debe, breach of comttact, or the 
like ; of which this court aſſumed to hold plea," by icon 
ſequence orlly af the defendants veing in the ouſtody of het 
murſbul. And as this ſtatute required the real cauſe of :aRiqh 
to be expreſſeu in the writ, ; by which the defendant was d by 
arceſted (if. he was to be held to ball for more than 40 l.), then 
would have been an end of iheir inveſtigation of civil 'yRions i 

any amount, if the court had not hit upon the following ei. 


povient Laa their WR mr a being MAT 


1 44 
= 


v1 road Bercit 45% are: 0 ALBANY ihe” e : 
ro tho bal or latinar . is + ther te eng 
defendant to aoſwer the plaintiſf in a 


the cauſe of actiqn warranted the holding 10 * in 11 6 0 er 
they inſerted; an ac stiam clauſe; (peoiſyi ing the erve (cauſe & 
Action, in this ananner: „And ale d bil pf the 'faid 1 
* B. for one hundred pounds of u (or as the caſt'happeney 
be) accurding to. the cuſlim of thi court of aur lord the king, be 
i* fore tbe. ting hpnſelf” ro. be abt, and that he have "the 
there this, Etc.“ as the caſe .] By this vice the ff 
.tute was complied with, as the true enuſe of action Was el 
ꝓteſſed in the proceſs to warrant che defendant” s jnfeſting -upot 
bail to above forty pounds, and-the'ogurt ſtill: retained) irs Jurk 
:diftion, as the avi! matter wasi{bggeſted to de only 2 a 
ral charge; and not the cauſel bf a for which the arreft 
-made—which wis fill: the rweſpaſs ſup to have been 0c 
«mitted; of b court 9 7 "Cogn ice, 30" 
* u i 5-46 21900109 10... ei OT * 
This oh daries' ar l weir ufurped j 6 
2 "x 1 e if n ed, was: certainly od 
bete, the-tdew Thief! juſtioꝶ of che M 
17 hat; rieds tro ee Sir Tabea y high 
3 of. » Gomenone 'Phas.' Por E 
ioſſicets af che? alk 8 upon 2 ing 3 | 
act of Charles the r chat the ognizance'b 2 2 
-tars would gan \reveit:{olely to n the true! int 
of. the alt being; they edmenyey}y That ahere ſhbbld be 
roper origimel writ ſued out at the wege wee chie ſo 
in all actions bailable, and that the true cauſe of action fu 


inſerted in 16 and its ſubidqueizt proceſs: and thüt . 


of Bench muſt of neceſſity: relinquiſh their luſurpatiĩon | 
Hur: Amount 0 9c a fe; bepauſe tit 
* foun jocitdictian 


Lo, we J 
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committed contre. param, ——— 

25 were denominated treſdaſfſes. - Fobw ee 
endeavoured to-difſuade the . chief . fromthe uſe 

ac ctiam's in his court, urging, that they were not only 1 5 face 
of the ſtatute, but founded om an allegation (viz. * 
conſuetudinem curiee ); that was falſe and contraty to law, there 
being no ſuch cuſtom to, warrant them. But nowrittiſtzading = 
all that Sir Foby Vaughan could ſay againſt the uſe of them the 
chief juſtice! of the King's Bench; though without s ſhadow of 
argument, was obſtinately determined not t ſurrender” up rhe 
uſurped juriſdiftion. of his.court: At haſt, it was; agrecd between 
the two chiefs to diſcuſs the matter before; Sie Adottbew Hole, 
then lord chisf boron of, the Exchequer, who ſhould prefide 26 


333443 


_ 
* 


nate for the chief juſtice: of the King's Bonch, for his oppo- 
pen in his declamation againſt the unwarrantable: uſe of theſe 
ic etiam's,, happening tor go ton far for his purpoſe, in com 
* that the cognizance of all civil ions of right belonged 
o the Common Pleas only, Sir Matthew perceived that ſuch ar- 
zument aimed as well at overthrowiag the uſurpations of the 
xchequer, as. of the King's Bench; and that, if the Common 
Flea; re-aflumed. its! original juriſdiction, and the ancient boun= 
aries were again. ſet up between the court, and neither the 
| — Bench nor the were to interſero in perſonal 
between ſubject and ſubject, the Cm Phas would 
dioe with all us former ſplendour, and leave the other | 
rich little or no buſineſs to engage their attention. Sie 

therefore to — gr 9 
0 e- e ee 


„ 77 „ 1 "ys £ 


It happened not | ate that Sir Job — 
iſpute not being and Bir Frances Merub, whe and, the 


him in the Common lrut being unwilling to renew the ſub- - 
with the chief juſtice. of the s * Boinhks made an order 
is Bench he a Clauſe of ac dm, ſimilar to-that of the 
s Bench, in writ of copias « clauſum fruit (the com- 

2 proceſt of his court), in N ie was intended to | 
eſt the efendant, — ng mtr And this continues 
de the practice at this day, ions where the 
e ee hor 4 of appr Fe he defendant. — 
t the arreſt was nevertheleſs authorized _—_ | which 
ppoſed that the defendant had broken the pl, N clols vis 
1 and W the os of a — was only to 
9 7 gain 


* — — * — — — — —_ 2 — 
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moderator between them. Fhis reference turned out very for» 


lxxxvi INTRODUCTION: 


ſhew the true cauſe of action, and point out to the ſheriff, in 
obedience to the. ſtatute, to what greater amount than forry Wi th 
pounds he might infiſt upon the baihs being liabl. » Bl vw; 


T .be practice of ſuing out the capias as the firſt proceſs, was Wil (:« 

not only the means of a plaintiff's: often getting his debt the Wi for 
ſooner, but alſo prevented that unneceſſary delay and great ex- fer 
pence which in old times attended- the ſuing out:: a ri an 
original with other proceſs thereon: adapted .to«theviplaintiff's an, 
particular caſe. So that the original writs which formerly iſſued, BY as 
and are now ſuppoſed to ifſue out of Chancery at the firſt, to give Wi it i 
the court its juriſdiction, became nothing more than mere'blank def 
ſorms of the writ of quare clauſum fraſit, made returnable'in the Wl at 
Common Pleas; which writs are now procured at the end vf the Wl pro 
term from the curſitor, and often. after the ſuits are deter- per 
mined which they are ſuppoſed to have 2 to, and filed i wr 
in the office of the cuſſis brevium-at the lauer s leifures or | 
= H 30 WS9 „ee Sufrgtrfge 2 #04) 2/364 wits his 

In conſequence alſo of this ſtatute of Charles the Second, i pea 
rule of court was made in the :Common \ Pleas for the purpoſe d jr: 
ſaving expence to the ſuitors, to avoid, in the plaimifF's- dec; wit 
ration, long and unneceſſary repetitions of the original writ : H pol: 
which it was ordered that the declarations in actions of trap app 
taſe, &c. other than debt, ſnould not repeat the original turit, hu pla: 
only the nature of the action. Inſtead therefore of ſpreading deſe 
the writ before the plaintiff counted upon it in his declaration, 8 n-/ 
the nature: of the aRjion was mentioned in this manner: Hg 197 
« ſhire, C. D. late of Abingdon, in the ſaid county, yeoman, 
« was ditached to anſwer A. B. in a plea of treſpaſs on the' ra 
„ &c. And whereupon the ſaid A. by —— his attorney con- 
5+ plains, that whreas (and ſo on with the declaration),? Thu 


after having ſtated the nature of the action, ſupplying the reti It 
of the. ſuppoſed original by this comprehenſive A But mer 
ceaſe of a real treſpaſs, it muſt, be temembered, as the writ'is fines 
other than a. mere general «lauſum fregit, it continues to be tothe c 
practice fot the plaiatiff to ex poſe it in bis declaration. A to th 
hence it is, that in treſpaſe by original, though the charge is nt 
poſitively alledged. in. the declaration, but is ſet out by wa © 
recital with a quod cum, yet it is cured by verdi#?, and even w of 
enough on . /ptcial demurrer; becauſe in ſuch action by orig! t 
the writ- is ſet out. Rui in treſpaſs.by-bill it is ocherwiſe, al * ' 
a.qued cum ſeems; ill, even aſtet a virdiet.:- And in ſuch ce ne 
guare is worſe than a quid:cum, for guare is ngt politivey but conte: 
tetrogatory ?. ; | = 
— 7˙—4— — — 
Pe ia nt n ere e Io ne 21 7a 3 © an of 
a fine, 


+ 
V7 od 


b linger Aon me | 1 . 
9 Vide Ld, Ræym. 1413. Sers. 681. and 2 il. 20. 
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The word attached is uſed in the plaintiff's declaration, when 
the action ſounds only in damages, becauſe actions for damages 
were formerly and are ſtill ſuppoſed to be commenced by the 


original writ of pore, or f te fecerit ſecurum, which we have 
ſeen at once commanded the ſheriff, when the plaintiff had 


found him pledges for proſecution, to put by or attach the de- 
fendant by his gages and pledges, in order to enforce his appear» 
ance. But in real adbiont, and in all actions of debt, covenant, 
annuity, and the like ¶ although the capras was allowed by ſtatute 
as a proceſs in theſe latter to bring the defendant into court], 
it ſtill continues to be ſaid in the plaintiff's declaration, that the 
defendant was ſummoned: as if the precipe quod reddat had been 
actually ſued out in the firſt inſtance, and the defendant thereupon 
properly */ummoned,” For when the capias came to be uſed in 
perſonal actions as the firſt: proceſs, they made out the original 
writ returnable the ſame term in which the defendant appeared; 
or if the ſuit was by ſpecaa/.original, they made the defendant file” 
his warrant of attorney in the ſame term in which he really ap- 
peared, | Hence, no notice whatever was taken of the meſne 
proceſs uppn the roll, as formerly &; but the declaration began 
with ſtating, that the defendant was ſummoned as he was ſup- 
poſed to have been. And though a return of non eff inventus 
appeared on: the eriginaly which was neceſſary to entitle the 
plaintiff to fue out a capiat to arreſt the deferidant, yet, as the 
defendant filed his appearance-as of the term in which the origs- 
nal was returnable, it warranted the+ recital that he was ſum- 
moned, Nor is the return of non-eff inventus to the writ contrary 


in that county where the writ was directed, yet he might have 
had notice and appeared according to the ſummons, F977 


It will be proper here to take — mp wr for- 

merly payable by the ſuitors in the ſuperior courts, and of thoſe 

fines which continue to this day to be. exacted from them by 

the crown. All fines and amerciaments (ſays Bradten) belong 

to the king, as fines upon original writs, and fines pro licentia 
Tr 2.5 TAS IEEE TELE 7 


Cilb. Hiſt. C. P » 120, ö 

+ The difference between a fire and amerciament-is this, an amercia- 
nent is ordered by the court, butiafeered by the jury; but a fine is not 
only ordered, but aſſeſſed by 1 tourt. And as for amerciaments. 
which are ordered and aſſeſſed by the court upon officers who are in 
contempt or in deſault of their duty, theſe ſeem to be rather fines than 
amerciaments, though they ae commonly fo called: and yet it hath 
deen held, that where a pecuniary penalty is aſſeſſed by the court upon 
an officer, it is an amerriament, but when on a ſtranger it 18 


a fine, | $430 
G 4 | * concordandi < : 


* 
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to the declaration, for though the defendant might not be found 
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concordandi : and the reaſon is, becauſe counts of juſtice! tie 


ſupported at his charge; and wherever the law puts the zn to 
any charge for the ſupport and protection of his people, it pro- 
vides him money for that purpoſe, which is called vettrgal judi- 
cirrum. Fines were originally of feveral ſorts. *, Some in na- 
ture of an exaction by the king, upon giving leave to a ſubjeſt 
to proſecute a ſuit in his ſuperior courts; others in nature of a 
penalty ſet on offenders after conviction, and on plaintiffs ſail- 
ing in their ſuits—on parties mak ing falſe claims — or for fraud 
and deceit to the court—for vexation under colour of law for 
contempt againſt the king's writs or ſtatutes. Others again in 
nature of an impoſition ſet by the court on the ſuitors, with 4 
view to enforce plainneſs and perſpicuity- in pleadings, Theſe 
latter were impoſed even in the'inferior courts, till the ſtatute of 
| Marhlbridge +, provided i that neither in the circuit of juſtices, 
<< nor in counties, hundreds, and courts baron, any fines ſhall 
6 be taken of any man pro pulchre placiiands, or beaupleading.” 
Which ſtatute was further enforced, and made to extend to the 
ſuperior courts alſo, by the ſtatute Meſtminſter the firſt f. But 
the former ſpecies of fines have been ſuffered to continue. And 
they were formerly of money, or other things, as money was 
exceedingly ſcarce, Sir —— Hale gives an inſtance of a 
fut paid at the commencement of ſuit between the men doi 
Yarmouth: and Haſtings, in the reign of king John, in theſe 
words, afferunt domino tres palfredes, & fix aſterias narenſes, 
ad inguiſtionem babendam per ligates, &c.“ which fine we ſte 
was of three ftate horſes, and ſix herons or egrets. So exorbi- 
tant were the fines upon original writs, exacted from the ſub- 
jeR in the reign of this king, whoſe misfortune it was not to 
know in what manner to uſe his prerogative, that they made 
one amongſt the many complaints of the times, and ſeem to 
have occa the 44th article in the gteat charter; wherein 
the ſovereign enpreſsly ſtipulated in theſe words, . nulli veidr- 
„ mus, nuili negabimus, nulli differemus juſlitiam vel reftum." 
But notwithſtanding this conceſhon, fes did not ceaſe to be 
required from the ſubject, upon obtaining leave to ſue in the 
king's courts, For the ſovergign's right to exact fines in ſuch 


— 


* 
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Nes Co. Betcher's Caſe. 4 226.04 | 
+ 52 Hem. 3. c. 11, By which it was enacted, that de carers fav 
yon capiantur pro pulchre placitando, (i. e.) for leave to amend: vicious 
and bad pleadings; from which it may be obſerved, that there were 
amendments at commos law; but then the party was to pay u fine for 
leave to amend, like a fixe pro licuaria concordandi. But as fuch f# 
wes taken away by this ſtatute, the judges thought it reaſonable 
that the party ſhould pay tofs upon amendment. 
1 3 Edw. 1. c. 8. 
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caſes was not at all ia diſpute, the barons only meaning to 
guard by the charter, that they ſhould- hereafter be jmpoſed 
with moderation ; having regard to the importance of the action, 
and ability of the party; a8 in criminal cafes the court 
conſiders, as well qualitatom in, 8s quantitatem dulicti, as 
directed by the ſtatute of M min ler the firft, cb. 6. In con- 
ſequence therefore of this proviſion in magna charta, the pay- 
ment of fines was-put on a regular footing, and as they were 
— — ef ochingde da of the ſove- 
reign or his chancellor, and not ſo exceſſive” as * ey 
were agreed to without any great heftation. 


With regard to the time of paying 4 fav," 5 WN 
ſhould be exacted in civil actions, there was a diſtinction, © For 
if a plaintiff ſued for a debt, and took out the precipe quod r. 
dat, he paid the fine ® immedi to the carter in proportion 
to his demand. And here the could be taken at firſt, the 
plaintiff having aſcertained his demand, for which the exe fitor 
could eafily apportion the ſum due for the” fine, But if he took 
out a pine, of fi te fecerit ſecurum, ren with a view only to recover 
a ſatisfaction in general, the fine could not be taken at the firſt ; 
becauſe the intervention of a jury was neceſſary to aſcertain the 
plaintiff's demand. And as this-was'the proper writ for treſ- 

poſſes, and conſequential injuries ariſing from the neglect or de- 
ceit of the defendant, he was to pay it, and the amount of it 
was to be regulated * the damages given in the judgment ; and 
in award of the writ of capiatur pro ns in ſuch caſes was en- 
tered up after the judgment, ia this manner, & pradictus 
„ defendens capiutur.” A ſimilar! entry was alſo made, and 2 
like writ iſſued, in all caſes after'a judgment in the King' 5 Bench 
in a ſuit there by hill, which was the proceſs of that court for 
treſpaſſe;, and ſuch- like injuries committed centre . for 
which a fine was — . 


1 


From the nature of theſe fines, oh manner of eating Pug 
aroſe the joinder in action, as it is termed in our law books, or 
all matters of debt, which the plaintiff bad againſt the defend- 
ant, could be put in one and the ſame writ, becauſe the fine 
could be taken at once by the curſitur upon making out the writ. 
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But che plaintiff could not ſue for à debt, or ſpecißick demand, 


and a #re/paſs or, other conſequential: injury, by ene and then 


ſame writ ; becauſe the fine for the debt was payable. at firſt by. 
bimſelf, and for the trepaſi, after the ſuit. was detemined. by 
the defendant: the amount whereof could pot be known till. it, 
was impoſed by the court, and the court could not impoſe it till 
a jury had aſcertained what damage, injury, or vexation 
plaintiff had ſuſtained, Beſides, the judgments in debt andy 


30 treſpaſ: were different; for after a recovery in an action of 


debt, there was alſo a judgment quod fit in miſcricurdia, for the 
amerciament , which was to be affeered in the county; wheres; 
as in treſpaſs, after the recovery of damages, there was a judg- 
ment quod capiatur for the ſins io the crown. Nor could treſpaſs. 
and treſpaſi on the caſe be joined in one and the ſame writ z. be? 
cauſe, as the firſt ſavoured of a criminal nature, there was a 
guod capiatur ; and as the laſt was only a civil in jury, a; gued fit. 
in miſericordia was entered. ” 1 ahn wee 


1 003 14 3 NA. $1 TT 7, 
When it beeame the practice for plaintiffs in perſonal actions 
immediately to ſue out the writ of capias quare clauſum fregit, in 
order to arreſt the defendant, and thereby ſooner compel an 
appearance {which was the practice long before this ſtatute. of 
Charles the Second], they avoided in great meaſure the paying 


of the fine to the crown; | For upon a capias no fine was exact. 


ed; becauſe the writ was ſuppoſed to iſſue for a treſpaſi, though 
the court winked at a plaintiff's declaring in debt, covenant, ot 
the like action, when the defendant was brought: into court. 
And when that ſtatute was made requiring the true cauſe of 
action to be expreſſed in the writ to hold the defendant to bait 
in above forty pounds upon the arreſt, the plaintiff had Mill an; 
opportunity of avoiding the ne upon ſuing for a debt (unleſs, 
he intended to proceed to eutlat the defendant), becauſe he 
could ſhew his true cauſe of action by inſerting an ae etiam 
clauſe in a capias. And though in fact a debt, or other matter 
of. contract, was his only cauſe of ation, yet it was conſidered 
but as a collateral charge, for the defendant. was. in fiction · of 
law arreſted for a treſpaſiz and the ac etiam clauſe was for no- 
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As to fines and amerciaments, and when and by whom amercia- 


ments ſhall be. affcered, vide Gric/y's cale, 8 Co.—and- Beecher's- 


caſe, ibid, | 

If the defendant was a doke, marquis, earl, viſtount, or baron, the 
amercement was to 100 fillings, which was the greateſt amereement; 
but if he was a gentleman or common perſon, it ſeems" that it was 
afeered in proportion to the nature of the demand '»paidſt him, and 
his apparent ability to pay it. Vide 6 Co. 45. and authorities there 


cited in the margin, . 
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thing more than to ſhew the true" cauſe of action, and point 
out to the ſheriff to what amount be might inſiſt upon bail. 
The fine therefofe was only paid by the plaintiff when he 
actually ſued out à preripe qued-reddat for 2 debt, or a prucipe 
for a ſum certain upon ceuenant broken, or pone for a ſum cer - 
tain on promiſe, which was never done, nor is it often done at 
this day, unleis it is apprebended the defendant will be litigious; 
or is difficult of acceſs, and has property which the place nn 
reach by proceeding with a view to ouf/aw him. 


In caſe however à urit of error ſhould be brought upon a 
judgment by default in an action of debt proſecuted by. à com- 
mon capias quare clauſum fregit, or a capias with an ac etiam in 
it, the plaintiff, if he would protect his judgment, and prevent 
the want of an original writ from. being aſſigned for error, mult 
ſue out a real original writ in debt, adapted to the action he pro- 
ſecuted z on which the cur/itor will then apportion and take the 
fine from him, otherwiſe the judgment muſt be reverſed ; be- 
cauſe it would appear to be in debt, when the proceſs was for a 


treſpaſs. But in caſe no writ of error ſhould be brought op ſych 


judgment by default, then the plaintiff need not purchaſe any 
ſuch original writ, and conſequently the fine will be avoided. 
Nor need he ſue out ſuch an original afterwards, if his judg- 
ment in debt is had on a verdia, though he proſecuted the action 
by a capias only, For ia that caſe, ſhould a writ of -error be 
brought, the plaintiff can call to his aid one of thoſe convenient 
ſtatutes of Feofails, viz. the 18th of Elzabeth, c. 14. which 
will (if the want of form be the only objection) protect his 
judgment abtained on a verdict againſt the artillery of H- 
min/ter- hall, and not ſuffer the judges, though they had never 
ſuch inclination, to relieve the defendant on this ground of 
error, But ſhould an i original writ; on a writ of error braught, 
and certiorari awarded to the court below; be certified by that 
court to the court where the appeal is made, the judgment will 


de reverſed z hut not if they ſhould certify there was no original 


at all, Becauſe the want of an original writ, after à verdict 
has been obtained in tbe cauſe, is cured by the ſtatutes of 
Ferfails 3 but an 1d original is not within any of their liberal 
and ſalutary proviſions, 12 54 


| The aftual aniercifment of the defendant after a judgment 
apainſt him in debt, covenant, caſe, and the like actions, has 


long ſince been diſeontinued, though the form of awarding the 
writ continues in the entry of the judgment to this day. And 
the capiatur fine in actions of treſpaſs, cjecment, and other 
actions ſavouring of a criminal nature, as it was oppreſſive to 
Poor defendants who might have been vutlawed for not paying 
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* It, or, if ever recovered, being ſeldom accounted for in the 

, was taken away by the ſtatute 5 JF, & Ad. . 12, 
and inſtead thereof the plaintiff is direftied to pay the ſum of 
6s. gd. to the moſter ot prothonotary at the time — the 
judgment, which is afterwards allowed the plaintiff again when 
he comes before them to have the coſts of his ſuit taxed againſt 
the defegdant. 80 that the writ of capias pre fine has fallen 


" Before the ſtatute 5 V. & M. when the fine was pardoned, 
the judgment in the King's Bench was entered. nibil de fine guia 
pardanatur. And ſince that ſtatute, judgment is entered up in 
that court without taking any notice of the fine. But in the 
| Common Pleas after the ſtatute, they entered up judgment upon 
the ſtatute, thus, nihil de fine quia remittitur per flatutum ®,. + 


| 
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CHAPTER THE THIRTEENTH, 
Of Outlawry. | 


; | | | wa 2 T1 

HAVE hitherto declined making mention of eutlawry but 
$ where it was unavoidable, that I might not confound the 
ftudent, in ſtating the alterations and difference in the proceſs 
of the courts ; and having only ſpoken of the nature and opera- 
tion of the proceſs to effect an appearance of the defendant in 
court,. and of his appearance in conſequence thereof, we come 
now to ſpeak of the judgment of outlawry, which is a judgment 
pronounced upon him for not appearing in court to a ſyit therg 
inſtituted againſt him, | 185 e 


In early times no man could be outlawed for. any civil mat. 
ter whatever, treaſon and felony being the only offences [as the 
were puniſhable with death] for which the delinquent could 
be proceeded againſt to outlawry. And as he, who was thus pro- 
ceeded againſt, was put entirely out of the proteQion of * 
law, forfeited all his goods and chattels, loſt the profits 
his lands, might be impriſoned, and even put to death with 
impunity; the conſequences were grieyous and terrible. But 
notwithſtanding, they did not deter men from the commiſſion af 
crimes that warranted ſuch. a judgment againſt them ; for hiſ- 


Tard 
— Rd pf 
- 


— — _ 
"W 


Vie Salk, 54+ 


8 


— 
* » 


iir , cz £=-c 4 a 


— a: 


Sg & oe um ww -a .o 


e 
" 
f 
e 
N 
t 
n 


"227 - % 


-- HH IH << * = I 7, 


= OPEY OF COD V WanrT9 <4 


2 


to reflect pon the diſagteeable ſicuatlon he would'de't 
Derr L23%Y en 


any ler (vier 23th-of 
tion of law io the conuαν naiw.fhllanding, : ö 
— - JI kk US. iq 4 K I « 


INTROBUCTION. xciil 


tory informs us of thoſe who not only ſuffered the denunciation 
of outlawry to be pronounced againſt them, but who afterwards 
ſet governmerit at defiance, and braved the conſequences of it, 
dy aſſociating — — and committing continual depredations 
on the Jands and property of the neighbouring people. 


On the ſeparation of the (courts in conſequence of magna 
charta, in order that the publick peace might be the better pre- 
ſerved, proceſs of - out/awry was ordained to lie in thoſe civil 
actions committed vi & armis, which warranted the 't#piar ad 
reſpendendam upon à diſobedience" to the original writ.” And 
ſoon afrer,' when the country became more poliſhed und eivil- 
ized, the power "which any one had of putting un omlaw to 
death, and which had occaſioned ſome extravagant ervelties, 
was taken away by an ordonnanee in the reign of Edward the 
Third, whereby no one in future” but the ſheriff was to put an 
oxtlaw * to death, even for felony ; but the other confequences 
// ᷣͤv re ONE 


As the copies, was à proceeding towards ouflatry, "which all 
but the moſt contumacious delinquents would wiſh to avoid, 
and gave authority to the ſheriff to arreſt the defendant, we 
hive ſeen, in a former chapter; how the (eee at different 
periods, extended it to other ations than thoſe committed with 
force. And as the capres-was no more than the offepring of an 
original writ,” and awarded only upon an actual br Tup! 
diſobedience thereto}" it follows that no one can be'out/qwed for 
any civil matter, unleſt the ſuit be commenced by original; and 
in thoſe civil Actions onlyiwhert the capiat is given 204 5 
upon the origins. 80 that neither in proceedings” by vil, 
nor in thoſe actions where the ſummons is the r proceſs 
upon the original wit, can! any one be proſecute SIG 
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The conſequences of 22 _ petal, the 
law took great care that ſuch judgment ſhould not be pro- 
nounced" wittiout a ſufficient warning pare * — woe 
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to, if, from his obſtinacy, he ſuffered it to take place, and not 
be amenable to juſtice by coming into court, and anſwering 
the matter wherewith he was charged. Three capias's therefore 
were required, to. iſſue before the writ of #xigent to pronounct 
him "out/awed could be obtained; that is,” the capias, alias, 
and pluyies, each of which were to have fifteen days between the 
tele and return, And that ſach a ptoceeding might not be 
ſmuggled through the -king's courts, without the regular 
forms were obſerved, it was provided that many different offi- 
cets ſhould be concerned in it. F irſt, the Chongellor, from 
whoſe office iſſued the eiginal tit z then the Filazet of the 
of the court, into which the original writ, was returned, who 
made out the cepias, alias, and pluries, in order to atreſt the 
defendant z then, if theſe writs were returned with a non of 
 Inventus, the Exigenter who made out the writ-of exigentz and 
the ſberiff to whom this, as well as the former writs were 10 
be directed, and who was required in it to exact or call for 
the defendant to ſurrender himſelf in five different courts : and; 
laſtly, the Coroner, who, on the defendant's repeated defaults, 
— W * to nen 1 Judgment of —— — 


&: ey 


. Jemuli be Ae that 10 am l here peakiing of dies oh 
meſnt proceſs in civil aQions, and not of out{awry after judgment 
therein, for want of the defendant's ſatisfying the judgment, 
gendeting bimſelf in execution, (the proceſs to which is not ſo 
dilatory), nor of out/awory, in; eriminal caſes. For in crimitial 
caſes outlawry incurs not only a forfeiture of goods and chattels, 
but allo of the real eſtate of the offender; and at the common 
law works a corruption of blood; whereas in tiui ! matters 
king derives. no eſtate from outlaury, but only « perharicy of 
Þ And proceſs of 4/awry after. judgment in a ſult com- 
menced by original, where the capias ad reſpondendum is uſed as 
-the meſoe proceſs, may. be effected immediately by ſuing aut a 
writ of exigi fucias after. the return of nm , invent ta the capids 
.ad-fatisfacrendum;” without ſuing out an alias and p luries. Ba- 
caùſe in fuch caſe, the patty having been alrrady in court, and 
having conuſance of the debt or damages recovered, he ought 
to pay the ſame on the firſt ſuing ut the capiar ad Tatiifacienduih ; ; 
otherwiſe. it is a contumacy “ in not performing. the judgment 
of the court, for which diſobedience he may be put in exigent 


directſy. And as in civil adlians proceſs of lau wat dnly. 


given the ſooner to competthe defendant's appearance, it 
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nancy of the profits diſcharged, than in a criminal eaſe But 
if outlawry is pronounced aſter judgment obtained in 2 civil . 
action, it can neither be ſuperſeded nor reverſed till compleat 
ſatisfaction is made, and entered up on the rt. 

| ) F&S{; 146 4/43 247 e 


When the writ of 'exigent went forth, it was required to go 
into that county where the defendant really was (for there the 
action formerly'was laid}, notwithſtanding the previous -writs, 
as we have ſeen by connivance of the court might be otherwiſe 
directed. And the exaRting of the defendant was to be at the 
tourn or eriminal cburt, and not at the county court (which 
was the ſheriff's court for civil matters), for the coroner was to 
pronounce the judgment of 'out/arory, after the quinto ci, ot 
being five different times exaded or called for. And in ide 
tourn the coroners originally, who were the ancient conſerva- 
tors of the peice; and men of the firſt reputation in the county, 
preſided with the ſheriff; whereas in the civil or county court, 
the coroner had nathing to do. But as ſheriffs, regardleſs of 
their duty, in time 1 ſeeking after the defendant upon 
the capiar, and oſten returned that and the alias and pluries writs 
with a non ef inventas of courſe, whereupon the exigent iſſued, 
and men were qutlatwed without knowing that any proceſs had 
iſſued againſt them, the ſtature 4th of Hen. 8. c. 4. amended 
the 6th of Hen, 8. c. 4. enadts, That the ſheriff ſhall alſo 
% make three proctammions within his county, at three ſeveral 
« days, two of them to be made in the full and plain ſhire 
„ court of the ſume county, and the third at the general 
« 'ſeffions in thoſe parts where the party is ſuppolec to de 
« dwelling, Ce.“ And for the better avoiding of private and 
ſceret outlawriss, the 31ſt of Eliz. c. 3. provides, That in 
« every perſonal action, wherein any writ of exigent ſhall be 
„ awarded out of-any court, one “ writ of proclamation' ſha} 
&« be awarded and made out of the fame, having day of cle 
« and return, as the ſaid writ of exigent ſhall have, directed and 
« delivered f of fecord to the ſheriff of the county where the 

_ «defendant; ut the time of the exigent ſo awarded, 'ſhall'be 
« dwelling 3 ſach writ of proclamation ſhall contain the | 
of the ſame action, and that the ſheriff of the county; unto 
© whoa any ſuch writ of proclamation ſhall be directed, ſhall 
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55 make three proclamations in this form, one in open county 
* court, one other at the general quarter-ſeflions of the peace 
5 where the party defendant at the time of the exigent, awarded 
* ſhall be dwelling, and one other to be mage one month ot the 
«< leaſt before the qguinto exaus, at or near the moſt uſual 
* door of the church or chapel uf that town, or pariſh where the 
«© defendant (bail be dwelling at the time of (he 934gent 8 
4% and if he ſhall be dwelling aut of a pariſh, then j in ford gas 
% ofthe pariſh in the ſame county next adjoining, and — 
%% Sunday after divine ſervice ; and ſuch. writ to be 
6&, turned, or the oviierry to be void.“ And the ſame 
alſo provides, for avoiding ſectet ſummonſes in real aRigns, 
Mat after every ſummons 2 . Byllihe ante of * 
Ae baſere/abp cturn thereof. itt wins to 15198 
i When i tc dengel. and the tie of 5 
and pracla mation are returned by the ſheriff, and-recorded above, 
the plaintiff is at liberty to take. aut further proceſs! againſt Rim 
And this procels is either general or ſpecial. - The firſt is a, wot 
of capias utiagatum, by which, 7 — he oy can be bang and 


the-ſame:into the court from hence * ihe — 1 
which return, a iranſcript of the outlawry und inquiſitiop 46 
made out and tranſmitted.-into the court of 
ſhould any debt io the eau be found: and | returne .8, ſire 
facias, on application to that court, is awarded for ine 
to ſhew cauſe why it ſhould: not be paid to the king Or an 
information in nature of treuer and conveiſias may be prefegred 
againſt one who hath any goods or effects —— Or 
the attorney general may file a 5% in the Eæchepver. and 575 
diſcovery of the res and perſonal eſtate of the! Wa 999, 0 

the grants made of it ; for the outlawny is in nhature of # Ju 14 
ment for the ł ing · The, reaſon-of ſepding the traaſerigt t 

record into the Exchequer. is, that that court may take charge 
of the effects for the king, the outlaws being n 


and 


the inqueſt having found him poſſeſſed of effecta, che 

as the king's court of ordinary revenue, muſſ take care of them 
for him. But the barons, for a long time paſt, have uſually, 
with: the-conſent of the arforney-general,' granted  a'ru/tediom,” or 
writ to take in charge the goods of one outlawed dy . 
proceſs, 


* 
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proceſs, to the original plaintiff who thus proceeded againſt 


him. wh, + | 0 


1 a | > 24d. Gi | 1 
Should the defendant til] continue at large, and not come 
into court to reverſe or ſuperſede the ontlawry, the plaintiff may 
obtain a ſatisfaQtion for his demand out of the effects found by 
the inqueſt. - In order to this, the plaintiff, when the tranſcript 
is ſent into the Exchequer, muſt apply to the remembrancer's 
office for a writ of venditioni exponas, which empowers the ſheriff 
to ſell the goods he has ſeized; and if the money made thereof 
does not amount to more than 204. the court of Exchequer, on 
motion, will order it to be paid to the plaintiff. But if it ex- 
ceeds that ſum, the plaintiff muſt preſent a petition to the lords 
of the Treaſary, that the money levied may go towards ſatisfac- 
tion of his demand ®. On preſenting this petition, it is refer- 
red to the ſolicitor of the Treaſury, who mult be attended with 
the writ of venditioni exponas and return, that he may ſee what 
has been levied; and then an affidavit muſt be made before him 
of the plaintiff's demand, and of the. coſts and charges of the 
outlawry; If all which exceed the ſum levied, he makes a re - 
port thereof to the Treaſury - board; and thereupon a warrant is 
granted to the attorney general, to obtain his conſent for the 
plaintiff to move the court of Exchequer, that the monies levied 
may be paid over to him; which, on the attorney general's 
conſent, will be ordered accordingly, And ſhould the money 
levied exceed the plaintiff's coſts and demand, which is ſeldom ' 
the caſe, the attorney general's conſent will be, that ſo much 
only as will ſatisfy the ſame may be paid him. As the whole 
of this proceeding is both tedious and expenſive, it never an- 
ſwers to the plaintiff, unleſs the ſum levied amounts to ſome» 
thing conſiderable, . | #1 


If the inqueſt upon a ſpecial capias utlagatum, finds the outlaw 
ſeiſed or poſſeſſed of lands, the amount of the value and profits 
thereof muſt be appraiſed and extended by the inqueſt, the writ 
commanding the ſheriff, ** that by the. oath of good and lawful 
% men be enquire what goods or | chattels, lands or tanements the 
e outlaw had, on the day in which he was outlawed, and that 
* be cauſe the ſame to be extended and appraiſed.” The names 
alſo of the tenants, the nature of their tenures, with a deſcrip- 
tion of the ſeveral parcels of the land, muſt all be ſet forth in 
44) the inquiſition with convenient certainty. And if part is in mort- 
gage, it muſt be ſo found, and fuch -part not only deſcribed, 
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with the name of the mortgagee, and whether in or out of, p 

ſeſſion, and the ſum for which it is in mortgage; but a valuas 
tion muſt alſo be ſet on the equity of redemption. I ſay, with 
coftvenient certainty; becauſe ſuch inqueſt is no other than an 
office of inſtrucion or information, and preciſe certainty is not ſo 
abſolutely; requiſite as an office of intituling. Should the inqueſt 
undervalue the land, or ſhould there be any omiſſion or defect 
in the return made by the ſheriff, a writ: of melius inquirendum 
may go in order to amend the inſufficiency of the former inqui- 
ſition, When however the inquiſition and tranſcript of the re- 
cord of the ou!/awry in ſuch caſe are ſent into the court of Ex- 
cheguer, the party who proſecuted the outlawry, may either ob- 
tain a grant of the lands under the privy ſeal, or a- leaſe from 


the court of Exchequer, or a cuſfadiam to hold guamdiu his debt 


and coſts are ſatisfied, or the out/awry is reverſed. By virtue 
whereof he may demand and take the ſues and profits to the 


value extended; but he cannot take greater or other profits than 


thoſe found by the inqueſt, before a melius inguirendum finding 


the full value. By this means, the party may become pernor of 


the profits in lieu of the king, to whom they are forfeited ; ſub» 
ject however to account for them «pon oath, The king indeed 
may take the profits after the party has obtained ſatisfaction, if 
the outlaw does not come in and reverſe the outlawry;z for ſo long 
as his contumacy continues, he forfeits whatever he is intitled 
to in his on right. His perſonal chattels we have ſeen. imme- 
diately upon the outlawry had againſt him, and before inquiſi- 
tion taken; but, his chattels real and the profits of lands not till 
afterwards, The ſtudent however muſt bear in his memory, 


that in a civil caſe an outlaw does not forfeit any lands, of which 


he has an e//ate of freebold; nor any thing of which the intereſt 
was not veſted in him; nor the things which he has in aufe 
droit, as executor, adminiſtrator, or truſtee: nor (as it ſeems) 
any chaſe in action not a ſpecialty. For of freehold landi he only 
forfeits the profits So that the king or his grantee, leſſes or 
— who, obtains a cu/{odiam, can only take the rent, corn, 
graſs, and the like, which are profits ; but cannot ſeize of 
prog the land or demiſe it, nor cut the wood or under - wood. 
fine, by an eutlawry in a civil caſe, 
faid to be veſted. in the king by the out chattels real an 4 
term for years, and the truſtiof a term; and the profits of free · 
hold lands {which he may take by levari facias :) not till ihe in- 
quiſition has found them. And in all theſe, the king may be 
ſaid to have a right; and the party who proſecuted the antlaum 


an intereſt in that right for recovery of his debt, which the Kin 
ought'tp ſatisfy 1 890 which is 7 cifitely in the breaſt of t 
crown. or its officers, that ſuch. ſatisfaQtion is. to be regarded ra- 
ther as a matter de gratid, than de jure, And both this intereſſ 
„ 6 25 f v3 
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of che party, and: this right of the king, are liable to be diveſted, 
whenever the outlaw will come forth, reverſe the outlawry, and 
ſubmit himfelf to the Jaws of bis country. | - 


Theſe are the methods for the plaintiff to purſue in caſe a1 
eutl,rved deſendant has property, and cannot be arreſted on the 
capias ulagatum, or does not come into court, and ſuperſede or 
reverſe the outlawry 1 — him. Let us now ſee in what man- 
ner the outlaw may ſuperſede the proceedings, or. procure the 
judgment of out{atvry pronounced againſt him to be reverſed. 


The taking out proceſs of euthawry in civil matters being for 
no other purpoſe than to compel the defendant's appearance, aud 
being regarded in theſe days but as a peculiar method of com- 
mencing a ſuit, the defendant may avoid the penal conſequences 
of it, by faptrſeding or reverſing it. If he would ſuperſeve it, he 
muſt take out # tor it of ſuperſedeas directed to the ſame ſheriff as 
the exigent was, provided he does fo before the exigent is returns 
ed into c6urt. * And in this caſe, let the debt be never ſo large, 
he bas no'\oceafion to put in bail, His eppearance' iv then re- 
corded of the term in which the exigent iſſued, And this is 
allowed, becauſe there is a diy given him by that writ to come 
in; and therefore the court gives him leave to enter an appear- 
ance at any time before the uu is pronounced and returned. 
But though in ſuch caſe he is not obliged to put in ſþ#cia! bail, 
becauſe he was never arreſted or in cuſtody, yet he muſt pay the 
plaintiff His full coſts, and put him in the ſame condition as to 
his ſuit, as if he had appeared befo'e the exigi facias was award- 
0, This appearance may now be by attorney; though for- 
merly it was required to be in perſon. But if he does not come 
n till the outlawry has been pronounced and returned, he is 
iriver to a Writ of error to reverſe it; that is, not to the ne- 
eſſity of ſuing out an actual writ of error, and affigning the 
rrors on record ; for, at this day, the courts in civil caſes will 
reverſe an otlatury; upon any error being pointed out to them 
on the record! Any error, whether in fact of in law, as wa 
of his proper addition, or the name of the ville or hamlet whersd 
he was converſant, or any irregularity in the proceedings, may 
de pointed out; for, in ſhort, any variance, omiſſion, or _— 
atter whatever, will be ſuffictent to reverſe it, as the plainti 
5 ſecured from receiving any injury from the reverſal. For by 
he ſtat, 31 of Eliz. c. J. it is ennQed, © That before any af. 
* lowance of any writ of error, of reverſing of any out/awry be 
had by plea or otherwiſe, through or by want of any procla- 
mation to be had or made according to the form of the ſtatute, 
the defendant in the original aftion ſhall put in bail, not only 
to appear: and anfwer to — the ſormer — in a 

ig 1 2 © new 
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% new action to be commenced: by the ſaid plaintiff ſor the 
<« cauſe mentioned in the firſt action, but allo to ſatisfy the con- 
« demnation, if the plaintiff ſhall begin his ſuit before the end 
« of two terms next after the allowing of the writ of error, 


| ; 
« or otherwiſe avoiding of the ſaid outlawry.” Though this this 
ſtatute only mentions error for want of proclamation, yet moſtly Kin 
the recognizances of bail, for the reverſal of outlawry for other ind 
cauſes, has been taken ſince, in conformity to it. th 
n . upo 
If the defendant js taken, or comes in upon the capras atlage- — 
tum, where any debt is mentioned in the original, there he muſt * 
t in bail to the debt; becauſe, being in cuſtody, be ſhall not WY. 
e diſcharged without caution, But if no debt is mentioned in WW. . 
the original, his caution cannot be adjudged, there being no WF 
ontum of the plaintiff's demand on the record; and ſo comm de 
boil is ſufficient, The court of King's Bench, however, have And 
lately held, that if the cauſe of action originally required ſpecial BY 
bail, and the defendant will ſtand out to be outlawed, he ſhall lt, 
gain no advantage by it; but ſhall put in ſpecial bail before the tion. 
reverſal, if the plaintiff inſiſts upon it?. But always, on df . 
reverſal of outlawry, the defendant muſt pay the plaintiff his ful MCI 
coſts, and put him in the fame condition as if he had appestei ly Rd. 
before the exigent was awarded. The party indeed ufually fi- a 
tisfies the plaintiff his debt as well as his coſts, upon reverling Plain 
the outlawry ; as litigating the action is only attended with gte ; 
more coſts and expences. When the plaintiff, therefore, Ut : © 
ſatisfied, or the defendant's bail have entered into their rect · Pot te 
nizance, an order is made by the court, or a judge at his cham- * 
bers before whom the parties appear, for the clerk to reverſe 0 pa 
the outlawry ; which reverſal is entered upon the roll; and then 
the defendant is reſtored to his former ſtate and condition, and He 
may have reſtitution of his goods, if any have been taken u 
charge by the ſheriff or court . "7-0 a oh bat 
f — nuſt 
The Common Pleas had for ſome time diſpenſed with thei}; . 
party's actual appearance in perſon to reverſe an out/awry again + | 
him. But the King's Bench, till the ſtatute 4 & 5 N. & Mee a1 
6. 18. in all caſes, required an appearance in perſon, By which inding 
ſtatute, for the more eaſy and ſpeedy reverſing of outlawries WIT... - 
that court, it is enacted, That no perſon whatſoever, who 
„ ſhall be outlawed in the ſame court, for any cauſe, matter, 
Vor thing whatſoever (treaſin and felony only excepted), al. F, 
* be compelled to come in-perſon into, er appear in perſon u , 1 
* the ſame court to reverſe ſuch outlawry z but may appear ne 
* | f Ain iſ 
wb X - Dn „ 3 + 
8 5 Ve 1508. 90»: 7 
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he WY «« attorney and reverſe the fame without bail, io all caſes, ex- 
„ « cept where ſpecial bail ſhall be ordered by the ſaid court,” _ 


or, Though treaſon and felony are only excepted by name out of | 
his BY this ſtatute, yet the court of King's Bench “ in the caſe of the 
My King and Wilkes held, that this ſtatute extends only to civil eaſes, 
ver BY nd that the exception works to every criminal charge. For as 
the next clauſe empowers ſheriffs to diſcharge perſons taken, 
upon a capias utiagatum, upon an attorney's engagement to ap- 
pear for them, in caſes where ſpecial bail is not required by the 
putt court, and in thoſe caſes where ſpecial bail is required, then to 
yt diſcharge on bail being taken in double the ſum for which bail 
. required, the Court ſaid, — If a defendant is outlawed + after 
| conviction in a criminal charge, or for a miſdemeanour, how can 
the ſheriff know what the fine impoſed by the court will be P 
And therefore that the act muſt relate to ciuil caſes only, and 
mean double the debt. On this ſtatute it has alſo been adjudg- 
dt, that after reverſal of outlawry, the court has a diſere- 
ionary power to r bail or not, and that the want 
of an & affidavit before iſſuing the proceſs is no objection ; be- 
auſe that is only neceſſary to warrant an arr. And if an 
affida vit is made in due time for the new action, which muſt be 
brought [if the defendant, upon the reverſal, will not fatisfy the 
plaintiff's demand], they may hold to ſpecial bail. And though 
he 31 of Eliz. c. 3. is the only act that expreſly requires ball, 
tis not to be inferred from thence, that in other caſes it ought 
jot to de inſiſted on. For that ſtatute makes a new error, that 
„ the want of proclamation, and the bail upon it is abſolutely 
0 pay the condemnation money. n= 


Hence as it appears that proceſs to outlawry is conſidered, at 
is day, no more than as a proceſs to compel an appearance, 
hat outhawry may eaſily be ſuperſeded or reverſed, that b 
nuſt be put in by the defendant wherever it is requiſite [by 
hich the plaintiff has a ſecurity for his demand, while he is 
tabliſhing the ſame in due courſe of law], and that an outlaw 


fs ike all others arreſted on me/ne proceſi, may be diſcharged upo 
4 1 Inding bail for his appearance ; let us now ſee in what manner 4 
* laintiff muſt proceed if he would go on to outlawry, In order to 


— * * * u * 
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9 F . $ Geo, a Burr, «4 « 2627, ay . 
7 W. Wilkes 32 an 63th 5 court being outlawed, aſier 
dnvittion for a libel, and another miſdemeanour, though no preeeſs 
d iſlued on the outlawry, and claimed ;o be admitted to 5ſt. 
t Serccold v. — Hampſon, Bart. Stra. 1179. 
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this, the plaintiff muſt firſt make out a precipe for an original 
writ, ſtating his cauſe of ation, which muſt be an ation 
whetreon the capia can iſſue as proceſs, and carry the ſame to 
the curſitor, who will make out the original writ according to 4 
it. But if it be in the King's. Bench, the filazer, aſter de ha 


made out the proceſs, uſually procures the original from the ** 6 
ſttor to warrant. it. The original writ muſt not beat 10. ya 


fore the cauſe of aQion accrued, though, to gain time, i may 
be 7:/ted and made returnable as of a precedent term, if the cauſe 
of action will warrant it. When this is procured, the filazer, __ 
ſor expedition, if the plaintiff requires it, and there is a ſulſicient 

time, will make out the capias, alias, and pluries all at once, 

taking care that there are fifteen days between the teſte and return | 
of each. The ſucceeding writ thould regularly bear teſte the 

return day of the preceding. After theſe writs are ſealed, the 0 
laintiff's attorney may return them of courſe Indore with x 

non et inventus, if he cannot or does not chuſe to arreſt the de- 

fendant, and take out the exigent and proclamation from the 

exigenter: who will make them out immediately, provided the 

pluries writ is ſtamped by the clerk of the warrants, or his de. 

puty ; but not before. For till the pluries writ is ſo ſtampel 

or ſigned, it does not appear that the warrant of atterney is pro- 

perly filed. ES , 


, / 

| Theſe writs of exigi facias and proclamation muſt be made o « { 
by the exigenter of that county into which the pluries was fued, Wi « 
' and when they are ſealed, the exigent muſt be direed and ca- « 
ried to the ſheriff of that county in which the action is laid, an OF 
the writ of proclamation to the ſheriff of that county wherein te «« } 
defendant dwells at the time of awarding the exigent, Thee « « 
writs muſt be both teſed and made returnable at the ſame time, Wi c 
and there muſt be ſuch time between the day of teſts and retum « « 
that five county days may intervene, in order that the deſend < « 
ant may be exacted or called for: but in cafe there is not tim n 
for the days, a writ of allocatur may be obtained, to bring in th «+ ce 
five county days, In every county, except Londen, a coun « i 
day is held but once a month; in London a county-court is he «« A 

every fortnight on the huſtings at Guildhall, For which reaſoo,8l « 
defendants are more uſually "outlawed there thap in any other 
place in the kingdom. And it fignifies nothing where the 
action originally is laid, for if the defendant-after the rover 

will conteſt the ſuit, the plaintiff may ſue out his new origin 
into the proper county v. If the deſendant ſuffers the outlaw? 
td be pronounced, and the writs of exigent and proclamation al 
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f the office of the cuſſo: brevitem, and the writ of exigent with the 


* clerk of the outlawries, of whom the plaintiff [if be would fur- 
* ther proceed againlt che cure] may obtaih f cbmmon ot ſpe- 
| cial capias' utlagatum, and efidegvaur to take his perfon, or de- 
0 e fatiofaRtion from his eftate 40d effects in ehe manner I 
mentioned before, een #4 WH 
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the HEN a defendant-was arreſted in the country, by pro- 

| the cels from the ' ſuperior courts, he was formerly com? 


de. pelled at the return of the writ to put in his bail to the action in 
ppel BY town. But as this was attended with great inconvenience and 
pro- Wl expence, the ſtatute 4 & '5 . & M. c. 4. provides, „That 
the chief juſtice, and other juſtices of the King's: Benth: for 
the time being, or any two or more of them, whereof the 
* {aid chief juſtice to be one, and the chief juſtice of the Com- 
'* mon Pleas, and other the juſtices there for the time being, 
or any two of them, whereof the ſaid chiefjuſtice to be one, 
« and alſo the chief baron and barons of the quoif of the court of 
* Exchequer for the time being, or any two of them, whereof the 
** ſaid chief baron to be one, ſhall or may by one or | more 
+* commiſſion or commiſſions, vader the ſeyeral ſeals of the 
« ſaid reſpective courts, from time to time, as need ſhall re- 
quite, impower ſuch and ſo many perſons, other than com- 
mon attornies and ſolicitors, as they ſhall think fit and ne- 
ceſſary in all and every the uſual ſhires and counties within 
the kingdom of England, cominion of Wales, and town of 
% Berwick upon Tweed; to take and receive all and evety 
«* ſuch recognizance or recognizances of bai or bi as any 
« perſon or perſons: ſhall: de willing or defirous to acknow- 
edge, or make before any of the perſons fo impowered, in 
* any action or (uit depending, or | hereafter to be depend- 
ing; in the (aid reſpective courts, or any of them, in ſuch 
* manner and form, and by ſuch recognizance' or bail-piece, 
nas the juſtices and barons of the ſaid reſpective courts have uſed 
* to take the ſame; which ſaid recognizance or recognizances, 
Hor bail or bail-pieces, ſo taken as aforeſaid, ſhall de tranſ- 
* mitted to ſome or one of the juſtices or barons of the reſpec- 

| 8 H 4 TRE, '_ « tive 
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< tive courts where ſuch action or, ſuit ſhall be depending, 
1% who, upon afhidavit made of the due taking thereof, by ſome 
« credible perſon preſent at the taking thereof, ſuch juſtice or 
« baron ſhall receive the ſame, upon payment of | ſuch fees az 
% have been uſually received for the taking of ſpecial. bails, by 
$* the juſlices and barons, clerks, and other the officers of ſad 
t reſpecl ive courts ; which recognizance of bail, or bail · piece, 
& ſo taken and tranſmitted, ſhall be of the like effect as if the 
&« ſame were taken de bene eſſe before any of the ſaid juſtices 
<6. and barons, Cc. and then it impowers ſuch commiſſioners to 
< receive no more than two ſhillings.” And by ſect. 2. a power 
is given to * the. juſtices and barons of making rules and ot- 
«6 ders for juſtifying of ſuch bail, and making the ſame abſolute 
« az they think proper, ſo as not to compel ſuch cognizots gf 
6 ball to appear in per ſon in court, c. unleſs ſuch cognizor 
live within London or Weftmin/ler, or ten miles thereof; 
and the third clauſe impowers juſtices of aſſiae in their circuit, 
„to take ſuch-bail-in a fimilar- manner; and the fourtWaid 
& laſt ſet. makes it felony ſor one to be bail. in another's 
„ nn. „ e 0009 41 014099 90 16 hu 


civ INTRODUCTION. 


16 * / kELES 1 43-44) R. 8 oc 10 2 344 2 4 
Theſe bail to the action taken before commiſſioners in the 
country, purſuant to this ſtatute, are taken de bene eſſe, or. con- 
ditional)y z that is, they are not to become abſolute till a cer- 
tain. period has elapſed after the bail-pirce is tranſmitted to 2 
judge of the court; which time is allowed for the plaintiff to 
except to them for their inſufficiency. And if he does, they 
muſt juſtify either before the commiſſioners in the country, or 
elſe in court; or before a judge, by ſwearing themſelves houſe- 
keepers, and each of them to be worth double the ſum for 
which they are bail, after the payment of all their juſt debts, 
But if the plaintiff proceeds before the time is elapſed, and de- 
livers his declaration without excepting to them, it is an im- 
plied admiſſion of their ſufficiency z unleſs he delivers the ſame 
de bene cſſe, or conditionally, till good bail is completed. 


It is not improper in this place to remark, that by the-prac- 
tice of the courts, when a defendant for want of bail actually 
remained in the cuſtody of the ſheriff, the plaintiff who ſued 
out the proceſs againſt him was obliged before the end of two 
terms after the arreſt to remove. him by writ of Habeat Cerpu 
eum cauſa, &c, from the ſheriff's cuſtody into the priſon belong- 
ing to the court, in order to charge him with a declaration; 
er elſe (uch priſoner was diſcharged out of the ſheriff's cuſtody 
by virtue of a urit ¶ ſuper ſedeas upon filing common bail to the 
action. Or if another perſon had cauſe of action againſt fuch 


actual priſoner in cuſtody of the ſheriff, and bad charged him 
| | | ' * 
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with proceſs' while in ſuch, cuſtody, that perſon was likewiſe 
obliged to remove him by Habeas Corpus ad reſpondendurn within 
the above-mentioned time to the priſon of the court, in order 
to declare againſt him z otherwiſe: the priſoner might procure 
his diſcharge by filing common bail or appearing by attorney; 
But as this method of proceeding againſt priſoners was very pre- 
judicial to plaintiffs, and attended .with no incanfigerable ex- 
pence, the ſtat. qth & 5th of . & M e. 21. provided, 
« That plaintiffs againſt ſuch actual priſoners for want of bail 
« may, before the end of the next term after the writ or proceſs ſhall 
« bereturnable ®, declare againſt them in the court from whence 
* iſſued the proceſs; and may cauſe a true copy of ſuch decla- 
ration to be delivered to the priſoner or gaoler, or keeper of 
« the priſon where he remains: to which declaration the pri- 
10 ſoner ſhall appear and plead; or on failure thereof, the 
& plaintiff ſhall have judgment as if the priſoner had refuſed to 
ic anſwer or plead to ſuch declaration.” - 717 160 

And by je, 3. In all declarations againſt ſuch . priſoners 
« detained by virtue of any- writ or proceſs iſſued out of the 
« King's Bench, it ſhall be alledged in cuſtody of what ſheriff, 
&* bailiff, or ſteward of any franchiſe, or other perſon having the 
© return or execution of writs, ſuch priſoners ſhall be at the 
* time of ſuch-declaration, by virtue of the proceſs: of the- ſaid 
« court at the ſuit of the plaintiff; which allegation ſhall 
© be as good and effeQual to all intents and purpoſes, as if ſuch 
i priſoners were in the cuſtody of the 'marſba/ of the Mar- 
ei hbalſea, &c,” KEE! Foot 3 Ariat os 


The reaſon of this latter clauſe is apparent, for we muſt not 
forget that the proper juriſdiction of the King's Bench intirely 
depends upon the allegation, whether true or falſe in fact, of 
the defendant's being in the cuſtody of the . marſhal. © No this 
and the former clauſe prevent a plaintiff ſuing by bi from the 
n-ceflity of removing the defendant after an arreſt from the care 
of the ſheriff into the cuſtody of the marſhal, previous to his 
proſecuting the action, which he muſt have done till this ſta- 


tute: the allegation of bis being in the cuſtody of the ſheriff or 


bailiff of the liberty in which he was arreſted being equal'y good, 
as if he was in that of the marſbal. Whereas in the declaration 

upon a ſuit by original, though the capias came to be uſed as the 
immediate proceſs, it was never ſaid that the defendant as ar- 
reſted, or in whoſe particular cuſtody he was, but only that he 
was attached or ſummoned generally (as the caſe warranted) to 
anſwer the plaintiff z reſerving the fiction of the party's having 


| 
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been ſummoned upon the original writ, and that the capiat had 
been regularly awarded againſt bim. 
* Ti | | * . . Nan „„ Bo 6 
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CHAPTER THE FIFTEENTH, | 
, 6 rr ns it 47 W 
Ofalſigning the Bail bond io the Plaiuti. 

FIN HE indulgence given to defendants, by the ſtatute 24 of 
if Heni.' 6, c. g. by permitting them to give bail to the the- 
riff for their appearance to the action when arreſted by proteſs, 
was not only followed with great loſſes and inconvenience td 
ſheriffs, but alſo frequently oteaſioned a prejudice to plaimiff 
who had juſt demands and cauſes of action. For if the ſheriff 
had taken bail for the appearance of the deferidant, and be did 
not appear, the plaintiff proceeded againſt the ſheriff, by roling 
him firſt to return the writ, and then upon the return of cept tur- 
pus, and not producing the body, by proceſs of attachment ; urilefi 
the ſheriff gave him up the bail-bond he had taken, and fuf- 
fered him to proſecute the bail : but this was entirely optional 
in the ſheriff. If on the other hand, upon the "defendant's 
not appearing in court, the ſheriff made no return to the writ, 
he was amerced. And if he returned the writ falſely, he made 
himſelf liable to an action from the plaintiff ;- in which the 
plaintiff often failed, from the difficulty he laid under of proving 
that the ſheriff actually arreſted the deſendant, or had him in 
view, and might have executed the proceſs upon him But to 
remedy theſe and other ineonvenienees ariſing both to the ſheriff 
and plaintiff, incaſe the defendant did not appear in court at tue 
return of the writ, after he had been adminted = baifz it was 
vided by the 4 0 5 of Ann. c. 16. . 20. That if any per- 
— ek be arreſted by any wy bill, or proceſs, 272 
« any of the courts of record at W:fminſler, at the ſuit of any 
* common perſon ; and the ſheriff, or other officer, takes bail 
from ſuch perſon, againſt whom ſuch proceſs is taken out; 
the ſheriff, or other officer, at the requeſt and coſt of the 
« plaintiff, in ſuch action or ſuit, or his lawful attorney, 
«" ſhall affign to the plaintiff in ſuch action, the bail bond, or 
« other ſecurity taken from ſuch bail, by indorſing the fame, 
« and atteſting it under his hand and ſeal, in the-preſence of 
« two'or more credible witneſſes ; which may be done without 
« any ſtamp, provided the aſſignment fo indorſed be duly ſlampt 
© before any action be brought thereupon. And if the ſaid 
«. bail bond or aſſignment, or other ſecurity taken for bail, be 
6443 « forfeited, 
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te forſeited, the plaintiff in ſuch action, after ſuch aſſignment 
made, may bring an action and ſuit thereupon, in his own 
« name; and the court where the action is brought may, by 
«6 rule or rules of the ſame court, give ſuch relief to the plein- 
« tiff in the original action, and to the bail, upon the ſaid 
* bond or other ſecurity taken from ſuch bail, as is agreeable 
« to juſtice and reaſon ; and that ſuch rule or rules of the ſaid 
„ court ſhall have the nature and effect of a deſeaſance to ſuch 
« bail-bond, or other ſecurity for bail.“ nit b 


By this ſtatute the plaintiff is made ſecure, For if the bail 
taken upon the arreſt are reſponſible. men, the ſheriff is bound 
to aſſign him the bail-bond if he requeſts it; and if the defendant 
does not appear in court upon the return of the writ, or 
within four, and in ſome caſes, fax, or eight days, according to 
the diſtance from the metropolis, after the writ is returned, the 
plaintiff is at — to proceed againſt the bail, in his own 
name, as alignee of the ſheriff for the penalty of the bond: 
provided he gets the aſſignment ſtamped before his action there- 
age commenced. And it has been adjudged Fir, That 
the aflignment may be made either by the ſheriff or the under 
ſheriff, in the name of the ſheriff, even out of the county ; 
and that the action may be brought where the bail was taken, 
or the aſſignment made. Secondly, That an under ſheriff's. 
clerk cannot affign the bail- bond f.— Thirdly, That the 
action on the bail-bond muſt be brought in the ſame court from 
whence iflued the proceſs whereon the bail was taken . 
Fourthly, That in an action againſt the bail on their bond, the 
bail cannot be held to bail, as that would be bail ad imfinitum. 
A Aiſibh, That upon ſuch an action, the arreſt of the defend - 
ant cannot be traverſed, for if it might, à bail-bond eould ne- 
ver be good, unleſs the party had been aAfually arrefted in the 
legal ſenſe of the word I. Sixthly, That in an action on a 
bail-bond the plaintiff need not ſhew an arreſt z for it would 
be of miſchievous conſequence, if x bail-bond taken civilly, 
without expoſing the party by an arreſt, ſhould not be as effec- 
tual as if there had been an actual arreſt F — And Seventhly, 
That if bail above is excepted to, and new bail is added, and they + 
do not juſtify, purſuant to the rule of the court, within the li- 
mited time, the plaintiff may proceed on the bail-bond without 
excepting againſt the 2 J. | 4 ö 
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But ſhould the defendant appear to the action, and the bail 
for the appearance are willing to become bail alſo to the action, 
and their names are entered accordingly, the court of “ King's 
Bench will not ſuffer the plaintiff to except to them, if he hay 
previouſly taken an aſſignment of the bail- bond from the ſheriff 
for if he has ſo done, the court conſiders it as an implied admit 
ſion of their ſufficiency f. But the plaintiff may in ſuch caſe 
call upon them to juſtify, and unleſs they do ſo within the 
limited time, by the rules of the court, the defendant muſt put 
in better bail to the action. ene 
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CHAPTER THE SIXTEENTH. 
Of the Affidavit to bold the Defendant to Bail. 5 N 080 


2 ſtatute 13 of Charles the Second, before taken notice of, 
did not give relief to defendants proſecuted: for flight and 
trivial matters. For the ſheriff even upon a general writ with- 
out a clauſe of © ac etiam in it, ſpecifying the true czuſe of 
action, was authorized upon arreſting the defendant, to inſiſt 
upon bail in a penalty of 40 J. for his appearance at the return 
of the proceſs. And if the true cauſe of action was men- 
tioned by an ac etiam clauſe, the ſheriff could inſiſt upon the 
bail's entering into a bond for double the debt or damages ex- 
preſſed therein, before he releaſed the defendant from his con- 
| finement. But for the prevention of frivolous and vexatious ar- 
reſts, the ſtatute 12 Geo. 1. c. 29, enadts, That no perſon 
„ ſhall be held to ſpecial bail upon any proceſs iſſuing out of any 
% ſuperior court where the cauſe of action ſhall not amount to 
« ten prunds or upwards ; nor out of any inferior court, where 
e the cauſe of action ſhall not amount to forty ſhiilings or up- 
« wards in any ſuch inferior court z and that in all caſes where 
*© the cauſe of action ſhall not amount to ter pounds or upwards 
„ in any ſuch ſuperior court, or to forty ſhillings or upwards in 
any ſuch inferior court, the piaintiff ſhall not arreſt or cauſe 
© to be arreſted the body of the defendant, but ſhall ſerve him 


« perſonally within the juriſdiction of the court, with a copy of 


the proceſs ; and upon the defendant's not appearing at the, 
* return thereof, or within four days after, the plaintiff may, up- 
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® But in the Common Pleas they may be excepted againſt, 2 Bari 
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« on affidavit made and filed in the proper court of the petſonal 
« ſervice of ſuch proceſs, enter a common appearance, or file com- 
« mon bail for the deſendant, and proceed thereon, as if ſuch de- 
« fendant had entered appearance, or filed common bail himſelf,” 
And by ſect. 2. In all caſes where the cauſe of action amounts 
« to ten pounds or forty ſpillings as aforeſaid, affidavit muſt be 
« made and filed of ſuch cauſe of action; which affidavit may 
« be made before a judge or commiſſioner of the. court out of 
« which ſuch procels ſhall iſſue, authorized to take affidavits 
jn ſuch courts, or elſe before the officer who ſhall iſſue ſuch 
« proceſs, or his deputy ; and for ſuch affidavit, one ſhilling 
« over and above the ſtamp duties ſhall be paid, and no more; 
and the ſum ſpecified in ſuch offidavit pull be indorſed on the back 
« of ſuch writ or proceſs, for which ſum ſo indorſed the ſheriff or 
« other officer, to whom the writ or proceſs ſhall be directed, Hall 
« take bail, and for no more. But if any writ or proceſs ſhall 
« iſſue for the ſum of ten pounds or upwards, and no affidavit 
« and indorſement ſhall be made as aforeſaid, the plaintiff ſhall 
* not proceed to arreſt the body of the defendant, but ſhall 
« proceed in like manner as is by this act directed in caſes 
« where the cauſe of action does not amount to the ſum of 
« ten pounds or forty ſhillings and upwards as aforeſaid.” 


The affidavit to arreſt the defendant and hold him to pci 
bail according to this ſtatute, muſt be poſitive, and not that 
the defendant is indebted in ſuch a ſum of money, as appears by 
agreement, Cc. for it muſt not de couched in terms of refer- 
ence, the act requiring a poſitive oath of the debt in terms 
of abſolute certainty, and not in words of reference to ſome- 
thing elſe T. In amendment of this act of Geo. 1. the 5 Geo. 2. 
c. 27. after reciting the ſame, and alſo that whereas the ſaid 
* proceſs is in a language, for the moſt part, unknown to 
„the defendants t; and whereas ſuch defendants are to appear 
« at the return of the proceſs, or within four days after ſuch 
« return, the ſhortneſs of which time hath been found incon- 
% venient;z and whereas affidavit is to be made of the perſonal 
© ſervice of ſuch proceſs, and , unneceſſary expence and delay 
s hath been n der for want of a ſufficient number of 
* ſons duly authorized to take ſuch affidavits,” enacts, 

=" heat 7 | 1 0 * Te 

* This indorſment upon the writ is a neceflary circumſtance to war- 
rant an arreſt upon g proceſs, and it is incumbent upon the plaintiff, 
or his attorney, to ſee the writ-properly indorſed. Vide Burr. Rep. 331. 
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«© in all caſes, where the cauſe of action ſhall not amGutit to 
« ten pounds or upwards in any ſuperior court, or to forty il. 
% [ifs or upwards in any inferior court, the writ, proceſs, de- 
« clatation, and all other proceedings, ſhall be in the Egli 
« tongue, and written in words at length in a conimon legible 
% hand and character: And the defendant in ſuch caſes ſa copy 
« of ſuch proceſs in Engliſh having been ſerved, as by the ſaid 
« act is directed] ſhall appear at the return thereof, or within 
« eight days after ſuch return; and the affidavit of the ſervice of 
« ſuch proceſs ſhall and may be made before any judge or com- 
„ miſfioner of the court out of which ſuch proceſs ſhall iſſue, 
7 authorized to t. ke affidavits in ſuch courts; or elſe before 
1 the proper officer for entering common appearances in ſueli 
4c courts, or his lawful deputy; and which affidavit is hereby 
4 directed to be filed gratis.“ And by fe? 2. No petſon 
« ſhall take more than te ſhillings for the making and ſerving 
«© a copy of ſuch proceſs out of any ſuperior court, or more 
c than one ſhilling for the making and ſerving of a copy of fuch 
« proceſs out of any inferior court.” — And by ſe. 3. That 
« in particular franchiſes and juriſdictions, the proper officer 
at there ſhall execute ſuch proceſs.” — And by feet. 4. That 
c upon every copy of ſuch proceſs to be ſerved upon any de- 
<« fendant, ſhall be written in like manner, an 1 notice to 
« ſuch defendant of the intent and meaning of ſuch ſervice, 
„RH. —And laſtly, by ſe. 5. Where the cauſe of action 
4 does not amount to un pound or upwards in any ſuperior 
« court, or forty ſhillings or upwards in any inferior court; ne 
« ſpecial writ ſhall be ſued out .“ This act, being only # 
| temporary 
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Aſter theſe ſtatutes, in an action of treſpaſi on the'ca/t in the Com. 
mon Pleas, plaintiff had proceeded in the old way by pont and difireſi7 
whereupon defendant moved to ftay proceedings, ſuggeſting the ſame 
to be contrary to theſe acts ſor preventing vexatious arreſts ; and the 
queſtion was, whether by the/e fatutes the old method of proceeding wa- 
tahen away and another method inflituted or net It was . 
plaintiff, that before the fature of Maribriage no capias lay; that the 
ancient courſe of proceeding was by origiza/; and where the party 

was returned attached, no proceſs lay, but a di/fringar, except in r- 
paſs wi tf armit. In this caſe, the party is returned attached upon the 
original, and no proceſs to outlawry lies; the ad 12 Geo, 1. preſcribes 
a method in caſes where the cauſe of action is under 10/0. and plaintiff 
proceeds by way of proceſs againſt the perſon ; but a ugg do not 
proceed by way of againſt the | ron ; and after the original 
returned as aforeſaid, no proceſs againſt the perſon. can iſſue, and con- 
ſequently the party cannot be ſerved with proceſs... There is alſo;an 
exception in the ſtat. 12 Geo, 1. as to the peers and privileged per- 

ſons, - who are to be proceeded againſt as by 12 V. 3. but Go 
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temporary act, was further continued by the 13-0f Ge. 2. c. 49. 
and made perpetual by the 21 of Ge: 2. c. 3. Since which ſla- 
tute, the 19 of Geo. 3. c. 70. — That no perſon 
« ſhall be held to ſpecial bail upon any proceſs iffuing out of 
« any inferior court, where the cauſe of action does not amount 
to ten pounds or upwards,” oily Fa 


The mention. of: this ſtatute brings tie to the end of this In- 


troduction, in which I have endeavoured to ſhew the ſtudent, 
though perhaps imperfectly, the origin of the juriſdiction of 


the courts, the proceſs they uſed, and the alterations occaſioned - 


therein at different periods of time. And, though the plan I 
adopted has neceſſarily compelled me to repeat ſome things over 
again, the ſtudent, I truſt, will not be diſpleaſed with me on 
that account; ſince, by having ſo done, the ſubject matter will 
not only be the ſooner underſtood, but much better retained. 


From what has been ſaid, the Reader cannot but have ob- 
ſerved how backward the legiſlature was in making innovations 
on the on law. proceſs to compel the defendant's appear 
ance, . depriving a ſubject of his perſonal freedom, ſor any 
thing leſs than for 0 of a criminal nature, Nor can K 
have paſſed unnoticed by him, to what fictions the court reſort- 
d to ſavour the arreſting a defendant in civil actions, for the 
xpedition.of juſtice and prevention of fraud, long before it was 
xpreſsly authorized by. ſtatute. And that fince ſuch a'pro- 


he courts have taken care that it ſhall not work to the impri- 
onment of unfortunate. traders, by whom alone the-inou 


agement of.prodigality, and diſoountenance of fraud and dif 
oneſty. What provifion the law did not make for the: ſecufity* 


55 


doly relate to caſes where the proceeding is by way of proceſs v inſt 
he perſon, and not by method of nne and difreſs, — — 
ethod in defendant's favour, where efſoigns-may be caſt; and remajus/ 


Tidge and 25 Bahwo g. da not take away: the ancient method of pro- 
eediag by and d;fringes ;; but: where it is retutned upon the” 
driginal, that de at; hath nothing whereby he can be attached; 4 
aas againſt the perſon may be ifſued, and a proceeding to out/awry 
— — The SH of the flatute 12 Geo. 1. — only to pro- 
eedings by way ainſt the perſon, and ſeem to admit plain- 
ts may proceed = before; and it would be hard 225 
bis clauſe hath repealed the law by implication. As to proceedings 
gainſt privileged perſons, a new method by bill is preſcribed by the 
latute 12 V. 3. but the law not altered. Barnes 407+ 77 

| | of 


of debts is both: neceſſary and: juſtifiable, but only to the diſoo- = 


4 it was not:affeted by the Ratcees; Pu Cur, The ſtatote of Muri. 


ceding has been authorized, both the legiſlature and judges of 
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of credit and advancement of trade, the wiſdom and penetration 


of the judges who preſided in the courts from time to time, hap- 
pily fulnilhed; and whenever, from the interference of the le. 
giſlature, proceedings bore hard on defendants and favoured of 
rigour, the humanity of the courts always ſtept in, and .nobly 
recified them, 0 192,484 


As the laws now ſtand, no really honeſt though unfortunate 
trader, can be deprived of his liberty for any duration of time *, 
a perſon whatever can ſuffer inconvenience from being 
arreſted, unleſs the debt which he neglects, or is unwilling to 
pay, amounts to 10/7, or upwards; and not even then, unle{s 
an oath of it bas been made previous to the awarding of the pro- 
ceſs.— And no one of character, who can procure bail for bi 8 
appearance in court, can undergo an impriſonment for deht till 
the demand upon him has been inveſtigated in due courſe of 
law, and twelve of his countrymen have declared that in juſtice ＋ 
he ought to diſcharge it. What laws therefore can be deviſed ot 
enacted more replete with ſtrict juſtice and equity, or more cal- q 
culated to ſecure credit and confidence in dealings, and 'to-pro- Wil tec 
mote trade, than thoſe already in being ? If any real oppreſſion 
happens from them, or any one is: wrongfully impriſoned a 
vexatiouſly ſued, the courts are always open to hear his com- 
plaint, and the laws always ready to afford him relief. The int 
verdict of his countrymen will give him damages for any preju- pet 
dice he wrongfully ſuffers from them, and the judges [who we 
the beſt guardians of public liberty], to whom his appeal muſt 
be made, and before whom his complaint muſt be determined, Wl P11 
never fail to diſcountenance oppteſſion and vexation commine4 
under the ſanction of law ; and are ſure to direct the jury (in Wh... 
whoſe breaſt his recompence lies) to find ſuch damages as will 
amply repay him for any temporary loſs of his freedom, or other ¶ Ace 
injury which he can prove he ſuſtained, 3 the 


** 
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® The bankrupt act, 5 of Geo. 2. c. 30. has given a bankrupt two 
ways of getting diſcharged from an impriſonment—frf, by pleading 
his bankruptcy and certificate to an action commenced againfi him for 
a cauſe or thing before his bankruptcy, if he has obtained his certib- 
cate in time—ſecondly, by applying to a 1 his diſcharge after 
judgment obtained againſt him, if he has got his certificate then. 
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= which 15 Was piled.” And a8 the material l 


ünctions in the practioe of the courte were 
inſerted in oppoſite pages, it unavoidably hap- 
pened, that ſans. of they. ers, ack Þ eaplate,vith 
matter as they 
r 
the ent of the caſes. In this edition, he 
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The Compiler 
elected, 2 a practical caſes in 


proceedings in the 
minſter-hall, in the 


r of this compilation of 
ompilation would have completed four volumes 


Vor, I. 


have been, had the Come 


has endeayoured to remove the objection on that 
the material differences in 
eres and ne u.. a in the to cours in 


> nnd cant of MR 
ie practice in civil actions in two of them. His 


more in addition to theſe two. The third, he de- 
et et ER PR ee 


4 


Compiler's defign. formerly = = "A 


exiv P R:E-F-A:C E 

of the King's Bench and Excbequer.— The fourth, 
for proceedings in the ordinary legal court cf 
Chancery, and in the Exebequer of Pleas. The fifth, 
for the rules and caſes of practice in the ex- 
traordinary court, or equity ſide of the coun 
of Guncery, and the equity court of Exche- 
guer.— And the ſixth, he intended for proceed- 
ings in real actions, and in writs of error and 27 


of appeal. 


— 999 7 


Such a work, the Compiter conceive el 
. aſſiſted him greatly in his profeſſion, though 
he has not the vanity to think that he could. have 
executed it in a manner at. alf farisfactory; Jas 1 he 
is free to'confeſs his inability, and waht of ex 
ence; even to attempt a fufther proſecution * 

He wiſhed! however to have leit it executed, 1 
Ni]! hopes that the campletion of his defigh, er tha 
a. ſimilar work upon a better deſign, will he un- 
dertaken by fome gentleman of legal and practici 
knowledge; and of experience in the buſineſs d 
thoſe courts, with which' the Compilet Has hal 
no opportunity of being acquainted. "The credit 
of ſuch a work, added to the ſatisfaction of hav- 
ing contributed to the information of the 'ftuden; 
and to the eaſe and benefit of the gentleinen of the 
profeſſion in their various purſuits, it is hoped, 
will make ample amends to any one who. ha 


leiſure to ape, and ability to perform it. 


The preſent. edition, notwithſtanding the Con 
piler has-greatly altered the arrangement of its con- 
| —_ from the former, and notwithſtanding a v 

of new cafes, points, and matters under eve 
head will be found to have been inſerted in it, ten 
ing to elucidate the practice, and illuſtrate the reaſo! 


FPR ZP. 4 exv 
and fundamental grounds of the law, is ſtill only 


offered to the profeſſion as a common place book, 
not as a compendium of all the cafes of practice 
adjudged in the actions and proceedings here 
treated of. And he is aware, that ſome inac- 
curacies will ſtill be found in the work, as the 
ſubject, which cannot be gleaned from books of 
law, but rather learnt from experience, and by a 
conſtant attendance on the courts; and which as 
it depends on the alteration of times, of circum- 
ſtances, and of opinions, will admit of no perfect 
publication, Imperfect however as it may be 
tound, it is the Compiler's with that the profeſſion 
may deem it ſerviceable, 


12 


Okt the Terms. 


HERE are four terms in the year, in which the 
| Judges ſit in their reſpective -courts in Nefmiuſler - Ball 
to hold plea, and determine matters and cauſes refer- 
red to them, viz, Michaelmos Term, Hilary Term, Eaſfer Term, 
and Trinity Term. The two firſt of which are called fixed 
terms, as invariably beginning on certain fixed days in the year 
and the two latter moveable terms, their commencement being 
regulated dy Eaffer Day, and Corpys Chriſti Day, both of which 
are moveable feaſts, and do not happen on any certain fixed days, 
Michaelmas Term always begins on the 6th of November, 
urleſs that day happens on a Sunday, and then it begins on the 
Monday, and ends on the 28th of November, unleſs that hap- 
pens alſo on a Sunday, and then on the following day. ; 
Hilary Term always begins on the 23d of January, and ends 
on the 12th of February, unleſs either of theſe days happens on, 
a dunday, and then on the day following. 
Eaſter Term begins on the Yedzeſday fortnight after Eaſſer 
dey, and ends on the Monday next after the A/. nJigg day. 
And Trinity Term begins on the Fridey next after Trinity 
undey, and ends on the Wedneſday fortnight Aſter it Ws 


xcept that Wedneſday happens to be the feaſt of Sr. J. 
15% and then the courts adjourn on the Tueſday till the 
urſday, + | 4 
Of theſe four terms, two of them, viz. Hilary and Trinity, 
pre called iſſuabli terms, becauſe in them the i Mes in cauſes de 
* are made up in order for trial at the aſfizes which ſol- 
ow them, : 
In each of theſe terms there are ſtated days, called Days in 
Bank; that is, days of appearante in the Common Pleas, which 
are generally at the diſtance of about a week from each other, 
and regulated by ſome feftival of the church, On ſome one 
ff theſe days in bank all original writs muſt be made returnable, 
nd therefore they are generally called the Returns of the term; 
hereof every term according to, the length and duration of it 
2s more or leſs, - But though many of theſe return days are 
ixed upon Sundays, yet the court never fits to receive the re- 
2 wn 


2 Dt the Terms. 


turns till the Monday after; and therefore no proceedings can h; 
be had, or ſuppoſed to be had, on a Sunday. | ef 
All theſe days in bank bave a day preceding them called an 
— day in bank In term is always the fiſt _ 
day of the term in which the court actually fits, as the 6th of Wil © 
November the firſt day of Michaelmas term, and the 23d c 6 
January the firſt day of Hilary term, &c, But the Eſſoign-dq 6 
of theſe ff days in Bank is in law the firſt day of the term, u 2 
the 3d of November, being the Eſigu- day of Michaelmas term, 
and the 20th of January, the Eſſoign-day. of Hilary term, are in Wl © 
law the firſt days of their reſpective terms. 2 | 
| "The 3d of November, the Marr of All Souls, is the 7 « 
day of Michatlmas term, The 20th of Januaty, the Tix 
St. Hilary, or the eighth day incluſive after the feaſt of tha Wl © 
ſaint. which is the thirteenth, of that month, is the E/oign-dg «. 
of Hilary term. The Sunday next preceding the M edneſdo Wl © 
fortnight after Eafler day, on which Saler term always begin, * 
is the Ein- day of Eafter term . But this E/oign-day alway: ce 
falling on a Sunday, is held on the Monday following. And the Bi for 
Monday next preceding the Friday after Corpus 65775 Da ot 
Trinity Sunday, on which Trinity term always begins, is d on 
Eſffoign day of Trinity term g. EX. WF. i 
On the Eſſign day of each term, the courts are opened by WW Ea! 
one of the-Judges.thereof, rt. | 
The Eſeign- day was ſo called from a liberty the party had of Wl 5; 
ſending an excuſe for his non-appearagce in court according to ] 
the ſummons of the writ. But if he ſent no effoigit 6r-excuſe, Wl 5. «. 
| the court indulged him with three days from the ret rn of the 
writ to mak@his appearance, and if he appeated on the fourth Wl #1 
Incluſive, the gyarto die poff of the return of the writ, the court BN ner⸗ 
thought it ſufficient, and till then no further proceſs could le / 4 
againſt him. And for that teaſon the coutt does not fit at the For 
deginning of a term fot the diſpatch of buſitieſs, till the quarts But 
die poſi of the firſt return day of the term in three” of the 
terms. 145 Trinity Term, by ſtat. 32 Hen. 8. c. 21. not till W's tt 
the ſixth day. ; | n i 
Fr writs and proceſs founded upon original tbriti muſt be 
' returnable on a general return day. — All proceſs by bill on a Ae 
certain it tetm.— And original writs and proceſs thereon mu 
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ln the court of Exchequer this term begins eight days before the 
All-teres Jn ge orher. coo... d COND 

- + This term alfo in the court of Exchequer begins eight days de 

fore the full term in the other court. 4 pie Hy 7 N * 
t Aod this in the court of Exchequer bepi ys beſore 

full term in the other Courts, 1 7 99 1 * 84 — abt 

O00 24 - ban 
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Ok the Term 8 


have fiſteen days between the tet and reti except where it is 


can 

enacted by 16 Car. — 12 — «Thar the return day, call- 
an « ed; The morrow ſcenſion of our, Lord,” thajl * 
buſt « good return, notwit g there be not freen days 
1 of Wl © eween. the faurth, 25 e return of the mofrou of the 
| of WW © Aſcenſion of our the effoign-day of the xv 
45 « of the motrow of the [gn And by by we 13 Car. 
1 2. lat. 2. c. 2. fo 7. whe it is enaQted, “ That in all periohal 
« ations, and in a ectment depending 
tin « ginal writ, there hall not. . fiſteen days SET 


te telte and return of any writ or writs of < uy" facias, habeas 


«of © od [eff facimidum., and har” the ſhall* not be 
that error.“ But by / 8. the act is So to dre to any writ of 
per ad jatis aun, whereoh an exigent after judgment 


ſd) WY © is to be awarded, nor to a capias ad ſalisſaciendem. againſt the 


ins, Wl © defendant, in order-to make the bail liable,” Whereas, pro- 


yayi WY ceſe by bi! needs no certain number of Gags from its iſſuing 
| the WY forth till jt is returnable. 
i ot There are certain days however called ** Dies nom juridici,” 
"the WW on which writs muſt not be made returnable.” In the term of St. 
; Hilary there is one, which is 10e feaff of the Purification. In 
| by WY E alter term there is another, which js Aſcenſi2n-diy. And in 
T\inity erm ſometimes x third, *which is the % of St. Jobn the 
id of WY Bai (if it falls in it), voleſs it falls on the Friday next after 
8 2 Sunday, when the term mult begin by the ſtat. 32 H. 
Cule, „4. 21. 


" the la the King” s Bench ben the proceedings are by ofiginal, the 


ri ie and 4 thereon, ate made returnable not only on a ge- 


outt neral return day, b general return day ag on the morrow 
de of l Souls BO —_ , 


nan, But in the Common: lat, which is a court fixed, and not fe- 
the movable without previous notice given the ſuitors according 
t till WJ io the 2 Eaw. 3. c. 11. in the writ and irons no ſuch words 


4 ae inſerted, * ks 4 [ 41848 N wy C! | 
| be h 

* Michgelmas Term 9 . ute and two days, and 
* bath — tun. py 

* 5 The Retura-days when the. proceed are « b 
re 3h rin 2 

ys be- po Oaths morrow of ay TR : 


n the morrow of St — . 


fe tht 3 = ys of St. Martid. : 
JERRY 


ban 14 The 


« corpora juratarum, or di ingas Ae e facias, or cα,jỹ§; 


er we ſhall then be in England, 
c the WY For that court is removable. with the King at his pleaſure, | 
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2. On ( ) nx he the worrow of gt. 

3. r ) next after the octave of St, 
On 1 beer 

* day of St, Martin. 

{cs Todd ag i, ed lk 


The Return-days hen the proceedings a are by Original, 


1. In eight days of St.! : 
2. In fifteen days of St. Hus. 
3. On the morrow of the Plrikcation of the bleſſed Vir 


* * 


in M 
4. In eight dn ays of the Purification of the Mad vn 
lary. 
The nan Ae ble G pegs cs 1 
$007. ) next aſter the ® obne of b. 
| Hilary. 
2. On ( ; ) next after fifteen days from the 
©. dayof St. Hilary. 
3- On ( 108 ) next aſter the marrow of the Pu- 
| | nn 
4. On ( t 1 hey. SIO of the Pu- 
* rification of the * 
Mary. f 
mar 1 bnd tens: weeks und d An Wr 
ſve returns, 


The Retern- days when the proceedings are by Original. 


1. In the King's Bench. From Eafter in fifteen days, 
In the Common Pleas, Ts ps fig Boll: 
2. rom Eaſter in three weeks. 


thr, 
. mar fron the do o 


* . en eo 1 


— 


= 3.2 i. 
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a th 
* 
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ot the Term, 3 
3, In the King's Beiich, From Zaſler in one mouth, -. 
D * one month from the dey. of 


4 From Eaſter 4 in foe wodks. - 
g. ü : * 
eee | | 
The Return-days when — aro by Bil, + 


0 W after from | 
1, On ( TW *— fifteen days 5 0 8 


2. On 

On t aft month from the 

3 ( 2 day 

＋ Oni( ) next after five weeks from the day of 
Eaſter, | 


* Monday F ne ekes, 
| ſion of our Lord, | 


muy Tai ie Wen) daje, and hath fins Münte, 


mee 8 


1. On n Triaity. 
2. On the aus of the rinity 
3. In the King's Bench. i way FI Holy Tu- 


nity in fifteen da 
In the Common Pleas, In wn days of the Holy Tri- 
4 RA 
| n three 
In — 
the Holy Trinity. | 

W 
1. On ( Friday ) . of the Holy 
2, On ( )- next ate the ofeve_ ofthe Holy 

Trinity. | 


3. On 


=>; Oft the Terms, 


. 3. On ( . next after ſiſteen tay from the ey o 
„ v9 the Holy T — 
nur _ „en day of "the He Tri- 


4 oa. next —＋ Bi three weeks from the day of 
the Holy Triaity. 


A judgment relates to. the Eſeigu- day of the term, which i 
the firſt day in law, and not to the guarte die 7 which is but 


wha d of grace. N A 
is $41 YT ; 74 * P "ht 
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Of 2 an Action in the Court of 
. Kings Beach. * In. 


HE. uſual method of commencing ar 00 iD the court 

of King's Bench is by Bill of Middl;ſex-—for whith you 
make out a Precipe get à blank: bill, fill it up and carry 5 
to the Bill of Midleſex Office, and the officer will DOG = 
term you pay 3d. in the vacation. od. | - 


Mid'iſex—— Bill for A. B. 12 5 C. D D. gere on the 
Wedneſday next after tle ab 
25th Oeber 1778. | 
Jaba Hall ore) s name. F | 
The Bill thereupen: * il 


Middlifes, to wit; "The Sheriff 1s e to take C. D. | 
and Jahn Doe, if they may be found in hie bailiwick, and 
them ſafel keep, ſo that he may have their bodies before our 
lord the king at W:ftmin/ler, on | ' Widneſdey next aſter the 
morrow of All Souls, to anſwer A. B. in a plea of ireſpaſe, 
and that he have then there this precept. By B. 


Stor mant and ay. g 
(Chlef clue ame 


As the 8 905 action is not ed in the * bill. the 
defendant cantiot, be arreſted. thereon, but muſt be ſerved with 
a copy thereof, and a notice in writing ſubſcribed, putſuaht to 
the ſtatutes 1 Geo, 1. c. 29. eee a in order that 
be may appcat u it. | abolod 364 ef; nt 


Mr. C. D. Jh Erpel wich in Wee l. U intent that 


ou may. by yaur attorney, appear in his majefty's,court\of 
King's Bh the — thereof, bei og the 2 day 'of 


November 2875, in order to. your thoes in this action. 


No mort than $5. is to be taken for the making and cerving 
2 copy of ſuch Toh in? wy eee tne one bye | 


$ Geo, 2, . 27» k 
: #4 0AM Ih 1:4 4 


This is th hed quecedd it 3 lives in Middleſex, 
and is not to be held to bail - But if the debt amounts to above 
10]. he may be arreſted and held to bail, and then an affidavit 
mul be made ofthe debt purſuant tothe above Ratutesym—which 

q 


8 Ot Pꝛoteſs. 


affidavit muſt be poſitive, and not couched in words of refer- 
ence , and then the clauſe of ac etiam ii inſerted in the Bill of 


The. 50% of Adder with en ac nnn 


Middlſex, to wit. | The ſheriff is commanded to take C. D. 
and John Doe, if they may be found in bis bailiwick, and 


them ſafely keep, ſo that he may have their bodies before 


| Our lord tbe king at #efminfer, on Wedneſday next after the 
' morrow of all Souls, to anſwer A. B. in a plea of 3 
and alſo to à bill of the ſaid A. B. againſt the ſaid C. for 
; "201. (double the ſum ſworn to), promiſes according to 
the cuflom of he court of the lord the king, before the king himſelf 
te bt exhibited, and that be have then there this precept, 


0 


The ac etiam clauſe muſt be ſuited to the caſe. | 

If in debt it is, And alſo to à bill of the ſaid A. B. againſ 
the ſaid C. for one hundred pounds of debt, according, . 

In Covenant. “ And allo to a bill of the ſaid A. B. agaiof 
the ſaid C. for breach of covenant, to the damage of the ſaid 
A. B. of one hundred pounds, according, &c. “ 

In Treſpaſs. ** For taking and carrying away the goods and 
chattels of the ſaid A. B. to the value of one hundred pounds, 
according, c. 

In Treuer. For converting and diſpoſing of the goods and 
chattels of the ſaid A. B. to the value of one bundred pounds, 
according, Se.“ « 1 — a 5 

In Detinue. For detaining the goods and chattels of the 
| ſaid A. B. to the value of one hundred pounds, according, Ce.“ 

In A/avlt ang Baitery, where you have obtained a' judge's 
order for holding the defendant to bail. For beating, wound- 

ing, and ill-treating (as the caſe happens to be) the ſaid A. B, 
to his damage of one hundred pounds (double the ſum ordered 
dy the judge, but indorſe thę exact ſum ordered by him oi the 

writ), according, g. | | 
againſt ſeveral defendants. * And alſo to the ſeveral bills 
of the ſaid A. B. againſt. the ſaid C. D. for fifty pounds upon 
promiſes ; arid 2gaioſt the ſaid E. F; for twenty pounds of debt, 
according, Ce. | FE vs 
If the action is on @ recognizance of bail, the ac etiom clauſe 

muſt be inſerted, though the defendant, in ſuch caſe, is only to 


2 Vide what is a ſufficient afbdavityf.  - - 
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Det-Pegceſs. 9 


be ſerved with a copy of the proceſs, and is not to be arreſſed 
upon it ; otherwiſe, by rule of court, Eaſter, 15 Geo. 2. the 
defendant or his attorney ſhall not be bound to accept of a de- 
claration upon ſuch recognizance.—** And alſo to a bill of the 
faid A. B. againſt the ſaid C. D. in a plea of debt upon recog- 
nizance, according, c., Wy 

If the ſheriffs are parties, the bill is directed to the coroners 
of the dounty #19? volt e bo rag ne Foot ed 

The bill of Middlſex was in debt only, and not in treſpaſs 
with an ac etiam in debt, as it ought to have been, the action 
being a qui tam action by a common informer, for 2 penalty in- 
curred by having foreign lace in defendant's houſe. And on 
motion to ſtay proceedings, on ſhewing cauſe the court amend - 
ed the bill: though they ſeemed inclined to think" it "was 
well enough as the ſtat. 22 Geo. 2. on which- the action was 
founded, gave the court a juriſdiction to hold plea in the action 
of debt. qui tam v. Mundy. 1 Blackſ. Rep. 462. 

The bill of Middleſex is only a precept and not a writ, havin 
only a return and no tele. And if directed to a ſheriff hi — 
it is ill, and the proceedings thereon on motion will be ſet a 


as irregular, 1 Blackſ, Rep, 506. N 

In caſe the ſheriff cannot take the defendant on the hill, you 
make out an alia bill ſimilar to the firſt bill, only beginning, 
„% 1fiddleſex, to wit, It is commanded to the ſheriff, as' it was 
before commanded to him, that he take, &c.” * And ſhould he not 
de taken on the alias bill, you make out a plurier bill, which 
begins thus: Middlſex, to wit. It is commanded to the ſhe- 
nf as it has been oftentimes commanded to bim, that, Cc.“ 

If the defendant lives in any liberty within the county of 
Middleſex from which the ſheriff is excluded, get the ſheriff to 
direct his warrant to the bailiff of that liberty, in order to arreſt 
the defendant; and if the bailiff of the liberty does not execute 
it, get the ſheriff to return a mandavs ballive on the bill, after 
which make out a non omittar bill, by virtue whereof the ſheriff 
may then enter the liberty and arreſt the defendant. | 


A non omitta1 bill begins in this manner: 1 


e 1 


« Middleſex, to wit, It is commanded to the ſheriff, that he 
do not omit by reaſon of any liberty in his county ; but that he take 


C. D. if he may be found in his bailiwick, &c,” 


The non omittas bill is — 
entet notwithſtanding ahy li . when a un omittas ca- 
bar is ſued out of the court of Common Pleas, it only gives him 
authority to enter 2 particular liberty, and ſpecifies it in this 
manner : * That you do. not amit by reaſon of any liberty, of 
the liberty of Lancaſter in your county, but that you take, Oc.“ 


Of 


„ empowering the ſheriff to 


1 


5 eee. 
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of og + in Aftigni in che Court of _ 
ach LATIFAT: aeg of 

3a Ale pe ihe = 2 


7 the defendant ies out of AHidaleſer, 700 take out # a Lodkin 
which is a Teflatum bill . and grounded on a ſup- 


which 


poſed.return. of ven 4% inventus made by the. ſheriff 1 6 hill -of 
Middleſex before ſued out; to obtain you make out a note 
Pregipe, peta blank and fill it up, and — it to the King's 


office for the officer-to ſign, for. Which you pay 26. 66, | 


T be Latitat muſt alſe be ſealed, for which 5 d. is paid. 
* London, io wit. en . ** Wen C. D. 2 
returnable, & 
25 n vn. 
; Ju. Hall (attorney' $ une) 


N 6 00 be held to bell, you ſerve him with 
a copy of the writ, with a notice ſubſcribed 'as is before men- 
tioned'to the bill of Middleſex. 

If-the deſendant is to be held to bail ſay, 4. and alſo for oe 
&© hundred pounds upon promiſe,” or whatever the caſe is, and 
then the clauſe of ©* ac etiam muſt be inſerted in it, after iſ̃̃ · 
davit made purſuant to the ſtatutes. The affidavit mult be car- 
ried to the office-at the ſame time, and the ſum Jworn: bs en- 
dorſed on the writ,” | | 


The \ Latitar, when the defendant is tobe arreſted; runs thass 


GEORGE the Third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, &c. T7 the ber- 
riß 7 London, greeting, Whereas we lately commanded our 
 theriff of Middleſex, that he ſhould take C. P. if he might be 
found in his bailiwick, and him ſafely keep, fo that he might 
have his body before us Amin fur, at a certain day now paſt, 

. toanſwer A. B. in a plea of treſpals, and alſo to a bill of the ſaid 
A. B. againft the ſaid C. D. for one hundred pounds upon promiſe, 
according to the ci 3 our court before us to be exhibited ; and 
our ſaid ſheriff of Middleſex at that day returned to us that the 
aforeſaid C. D. was not found in his bailiwick. W bereupon, 
on the behalf of the aforeſaid A. B. it is ſufficiently atteſted 
in our court before us, that the aforcſaid C. D. doth run af 
and down and ſecrete himſelf in your county; therefore we 


— 
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© Or an county the defendant de *. p 
comman 


Or "Pyocels, 11 


command ybu that you take bim, if be may be found! in your 
bailiwick, wad iy keep him, fo that you may have his 


feer the 15th day of November, in the nineteenth year of our 
* N 91 a * 9 : % 4% 
. . | 3 * 
. 1 1 \y Ls y: . . : 14 % 4» - Stormont and Way 
+? * en r * aun inna += 3 * 


If the defendant is not to de beſd to bail, the claufe of 4 ac 
iam may be left out; and the fame notice muſt be added as is 
to the bil of Middleſex, and the party ſerved, with a copy. 

Either the bill of Middleſex, or the Latitat, may be made re- 
turnable the day after they are ſued out. 2 Stra. 917. 2 Bar- 
rd K. B. 60. and may be ſerved at any time of the return 
day. Burr. "812: But if made teturnable the ſame day 28 
ſued out, it is u, aud will not avoid the ſtatute of limitations. 


* c_*+mrl LES 


JI. Rani l.. 
; If the defendant cannot be taken on the Latitat, you may 
due out an Ale pit, a writ finilar to the alias bil of Mid- 
anne 
« ENS The Alias capias runs thus: 00 OP 
3 GEORGE the Third; by the grace of God, of Great Britain, 
its France, and Ireland, king, defender of the faith, &c. To the 
gs ſheriffs of Londen. greeting, - We command you, as we have 
% before commanded you, that you take C. D. if he may be 
found in your bailhwick, and fafely keep him, ſo that+ you- 
E may haue his body befort us at We/lmin/ler, on | 
next after to anſwer to A. B. of a plea of treſ- 
in, pass; and AIſo 0 à bill of the ſaid A. B. againft the ſaid 
be- C. D. for one hundred pounds,” upon promiſes, according to 
ur the cuſtom of our court before us to be exhibited ; and have 
de there then this wit. Wirnefs William Earl Manfield, at 
be BY Vine, the dee in e 
E te LEY 
1 {7 ny + 1 Stormont and Way. 
iſe, — 


} $44 2a: 174 f t 
nd If the defendant cannot be taken on this Alias capiar, you 
the way ſue out a Pluries capias, which only differs in the begin- 
on. ning, inſerting the words, © ar ave have many times commanded 
ted Bi © you,” inſtead: of „ as we before commanded you.” 
up the defendant lives in a liberty into which the ſheriff can- 
not enter without @ ſpecial authority, get him to return Man- 


davi Ballius if the bailiff has not etecuted his warrant, and then 


Jou may ſue out a Non omittas Latitat, which runs thus: 
4 | GEORGE 


body before us at efiminfler on Monday next after tht otave | 
of St. Hilary, to unſwer t6 the'afbrafaid A. B. of the pes and 
bill aforeſaid. Witneſs William Earl Manzfirid, at Vetmin- 


6 titat from the King's Bench did not run there, But the cout 


12 — 


GEORGE oh the 2 by race of God, of Great, Britain, 
France, and AKT ag <a of the faith, Sc. Te 
the "ee; pl aan greeting, We command you 


tat ous not uit by ron of ry er in yur Th 


take C. D. if he ſhall be found in your bailiwick, 

— cep him ſafely, ſo that you may haye his body 
at Wiflminfler, on next after to anſwer 
A. B. of a plea of treſpaſs, and alſo a bill of the ſaid A. ageinf 
the ſaid C. for one hundred pounds of debt, according to the cul- 
tom of our court before us to be exhibited; and have there 
| then this writ. Witneſs William Earl Mangfield,) at Wt. 


ninſler, the 2 | in the nineteenth 
year of our yg Oh 1 
| Storment and 1 


If che EPR lives in a County gi 0 
Port, the writ is directed to the ſuperior officer who has the ex- 
ecution of * _ as to  Dwhan, the writ is rn 


2 biſhop of Dat 1 or to by 
chancellor there, greeting, | 


To Cheſhire. | | To the chamberlain of on 2 
| of Cheſter, hn 


To the tity of Cheſter, To the f. of the iy of Cheſter. 


& ina 


To Lancaſter, To our chancellor of our county ine 
Lancaſter, ——— 

n. ca. port. — Dare Calle 1 
N there, & c. F She 


In Efe 11 Gre. 2. It was contended by the biſhop of Dir 
ham, into whoſe palatinate a Latitat had bin ſued, but which 


| the biſhop's officer refuſed. to execute, upon pretence that no 
| Proceſs would run there but from the Exchequer, that a L. 


declared, that they would never endure that the officer ſhould 
_ refuſe to receive their proceſs, whatever might be the caſe, if 

it came properly before them upon à claim of comiſante, 1 
fo the juriſdiftion ; and made the rule for an attachment again 
the officer abſolute. The court ſaid, the true meaning 0 
the expreſſion, breve Domini Regis non currit, ie, that the court 
cannot write directly to the ſheriff, as they do in | other caſes 
Stra, we: | | 


” — 


It was held that a Latitat does not run into Wales. 1 Will. 


103. But in'Perry v. ns Whats * Dougl. 202 it was 5 
that a Latitet does run into 


a copy of a Latita! ilſuing out of that court into a County Pale- 
tine, was jr; and that the party need not have a mandate 
from the chamberlain of the Co, Pal. upon the Latitat. Fot the 
words in the act 5 Geo. 2. c . « Provided nevertheleſs, that 
cu BH « 21! proceſs ſhall be executed by the proper officer of each 
bene « franchiſe,” cannot be conftrued to extend to Counties Pala- 
. ine, but to ſuch franchiſes or particular diſtrifts in each county, 
a into which the ſheriff cannot enter but by writ of Nen omits.” 
7 The act ſays, that the ſervice of ſuch A 8 if the defendant 
(ces not appear, is to be confirmed by an affidavit made before 
. judge, or commiffoner of the court n whence t ede 
iſſued ; which, if the chamberlain' s mandate was to on the 
Latitat, and a copy of that ſerved on the defendant, muſt de 
ſworn before the chamberlain or a baron of the Pxchequer there, 
and conſequently could not be read in 17 court. 2 Barnard' 
I. B. 318, 7. 398. 2 Kb, 160. And. 199, —Soin 
C. B. the Team capias is the p ſerved on defend - 
ant, and nat the Fhanceller mandate. 225 408. of 
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t was the opinion of the court of B. R. that the n * 


o <<» . 
D 2 f y (+ " 


Of proſecuting 4 perſonal Action in the Court of 
| King's Bench by Oxtomar Writ," 
4 14 & 6 = fY ? ' * 4 | 1194 616 


FF was ſhe vn in the TntroduGion' of this book, in what ns- 
7 the court of King's Bench obtained caghizance of fame 
civil ations, by procuring an ii, writ to be made tetuth- 
able there, and thetefore need not here be repeated, 
The civil actions which may be Commenced and pre 
in the court of King's Bench between ſubje? and Jubjel? by wi- 
e. writ, are, Cale, treſpaſs, ejectment, replevin, and dar; 
ut quzre 4% though it ſeems to be che better opinion that 
debt lies in B. R. by n; but it is ſaid, that no other 48icn 
can be proſecuted in the Kin 's Bench x ina! uri between 
ſu bject and een ff in » b © al actions may be 
removed thither from inferior coùrts by, writs which 'are in thei 
nature oripiaal,, and made returnable there, as writs of #17, 
certiorari, recordar i facias I. guelam, actelas ad curiam, &. 

In ſuing by orgina? in the King's. Bench, a plaintiff will find 
in ſome caſey Kir advantages than in ſuing dy Ad or latte, 
which preſuppoſes a Bill, as if a deſendatit is d Heul to be u. 
reſted, and will not ſatisfy a legal demand, à plaintiff may pro- 
ceed to outlaw hsm. — So, if he ſues a body corporete of hundred! 

upon the ſtatutes of hue and cry, who cannot be arreſted; be- 
_ cauſe in ſuing by original, he may have proceſs of attachment and 
diftreſs infinite io compel en appearance, —So, if he ſues a peti 
or privileg-d perſon, wh» by 1eafon of his dignity is not to be 
arreſted for any civil matter whatever, But of proceeding to 
outlawry, alſo of proceedings againſt peers, members ef parkie- 
ment, bodies corporate, &c, fee the ſecond volume. 

In ſeing alſo by or/ginal writ in the actions which the court d 
King's Bench can hold plea of. by. original, there is this furthet 
advantage than in ſuing by bill; for in caſe a writ of error it 
brought, upon a judgment obtained in a ſuit by original there, 
it muſt be made returnable in the High Court of Paritament, and 
not in the Excheguer Chamber, as it is when a writ, of error i 
brought upon a judgment obtained in the King's Bench on a ſui 
commenced by bill, by virtue of the ſtat. 27 £liz. c. 8. 
However, à plaintiff ſeldom ſues in this court by origin, 
unleſs the action is founded on a contra? where he can aret 
the defendant and hold him to bail; or if that cannot be dose 
proceed to outlaw him, and for that reaſon the action & 
offumpſit or treſpaſs upen the caſe upon promiſes, is the action mol 
uſually proſecuted here by orrginal ; the action of debt not being 


proſecuted here. by _ (which perhaps is a} 


Ot Piote, ts 
ſome have have thought it did not lie), becauſe the plaintiff in 
ſuing by original in debt would be obliged. to pay the fine due to 
the king in proportion to his demand, to the cor upon fuing 
out the original writ, "© - h | 
The method of ſuing by original in this court, being exaQl 
ſimilar to that of ſuing in the Pleas; T ſhall proceed | 
ſhew the manner of commencing and proſecuting perſonal actions 
there, when the plaintiff does not intend to proceed to nirhiu” 
1.4 8 * . 187 27 


the defendant, 
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16 Df Pioteſs. 


p : 


Of proſecuting a PERSONAL AcTion in the 


\ T i „ . 


Common Pleas. 


ALL actions in this cou't are commenced, or ſuppoſed tobe | 


commenced, by an criginal writ out of Chancery, made fe- 


turnable here; for this «court bas no original 2 * 
ing's B as, 


cept where its owIH officers are parties) as the 
but derives its juriſdiction from the court of Chancery, where the 
ſudject may at all times apply, and purchaſe a writ adapted to 
his particular caſe, | 
' The method of commencing a perſonal ation in the Commen 
Pleas is as f lows. | 4160. 
Where the cauſe of ad ion does not require bail, the plain- 
tiff's attorney makes out a præcipe for a common capias in tel 
paſs, in this manner : v 558 


Middleſex, ' Capias for A. B. againſt C. D. late of the pariſh 


of Se Murtin in the Filds, in the county of Middleſer, 


| butcher, broke the cloſe at ///tminfler. 


Returnable on the Octave of St. Hin 


1 Decem. 1778. I. K. 


I 


This precipe is to be carried to the proper fazer, -who 
makes out the capias, and at his leiſure procures the origind 
writ from the-cur/itor afterwards, to warrant it, which he re- 
turns and files of courſe. The capzas is in the following form: 


GEORGE the Third, Sc. To the ſheriff of MH. 
greeting. We command you that you take C. D. late of the 
pariſh of St. Martin in the Fields, in your county, butcher, 
if he ſhall be found in your bailiwick, and keep him ſafely, 
ſo that you may have his body before our juſtices at A,. 
. minfler, on the Octave of St. Hilary, to anſwer A. B. in: 
plea, Wherefore with force and arms he broke the cloſe of 
the ſaid A. at Meſiminſier, and other injuries did to him, to 
his great damage and againſt our peace. Witneſs Sir Hi 
liam De Grey, knight, at 1/e/tminfler, the 29th of Novem 
ber, in the-29th year of our re'gn, | 


The fees upon ſuing out are, original 15. filing 4d. capia 
10 d. duty 25. ſeal 7 d. | 

A copy of this proceſs muſt then be made out with an Ex 

I:f notice ſubſcribed (as where you ſue by bill or latitat in the 

_ King's Bench, in caſes where the party is not to be arreſted 

and held to bail), putſuant to the ſtat. 5 Geo. 2. . 27. Fo 


be intent thereof; which muſt be ſerved upon the defendant ia 


Ic the following manner; | | 


C. D. you are ſerved with this proceſ«, to the intent that you 


de may, by your attorney, appear in his majeſty's court of Com- 
e- mon Pleas at the return therenf, being the day of 
A- (ſpecifying the day it is returnable), in order to your defence 
as, in this action. | . 

the 


| proceſs muſt be inſerted, although i: ſhould happen to be on a 
n Sunday. Barnes, 205, Kc. And by the ſame flat. 5 Geo. 2. 
no more than 5s. is to be taken for the making and ferving a 


copy of ſuch proceſs, and no fee for the notice ; and by the ſame ' 


m- 

c- tat. in particular franchiſes and juriſdictions. the proper officer 
there ſhall execute proceſs : But if the proceſs be not ſerved-by 
the proper officer, the court will nat ſtay proceedings, but leave 

iſh ly the lord of the liberty to ſeek his remedy by action, if he thinks 

ſex, proper. Barnes, 290. Pract. Reg. 345, &c. 

| On a cammon capias quare clauſum fregit, a plaintiff may declare 
ory. in any county, or for any cauſe of action, as his caſe may re- 

. quite; alſo by a common capias, without the clauſe of ** ac etiam, 
a defendant may be outlawed ; but then he may reverſe ſuch out» 

bo Lu r/y without bail, and therefore a Jef-ndant at this day is fel- 

inal WY dom proceeded againſt to out/atory by the common clauſum fregit. 
re. But of ourlawry, ſee the ſecond volume. db 


m: But if the cauſe of action is above 100. and defendant is 


to be arreſted and held to ſpecial bail, affidavitmuſt be made and 
filed of the cauſe of action, purſuant to the ſtatutes 12 Geo. 1. 
. 29, and 5 Gee. 2. c. 27. perpetuated. by 21 Geo. 2, c. 3. 
E form of ſuch affidavit, before _ to be * whers 
pecigt required, &c. under title, Sↄccial Bail, fofl.] TY 

Where ſuch affidavit is made, * etiam jy is inſerted 
in the capiag, when the. plaintiff does nat mean to proceed 10 
etlatory [in like manner as it is in the bill of Middleſex and la- 
at in the King's Bench], in con{equeace of the ſtar, 13 Car. 2, 
/fat. 2. c. 2. and then the precipe for the capias is in this form: 


Middleſex. Capias for J. B. againſt C. D. late of the pariſh of 


ia cloſe at Wetmin/ler, and alf > in 3 certain plea of debt upon. 
demand for 801. i 


fied BY 26 Aay, 1778. 


the L, M. by N. O. vit for 40 | = 
$5:S 4 
" = K 3 | The 


* 


to In this notice to appear, the very day of the return of the 


St. Martin in the Fields, in your county, butcher, broke the 


92 .* 
1110 2 1 


; The capias thereon : 


GEORGE the Third, &c. To the ſheriff of Middleſex, greet- 
ing. We command vou that you take C. D. late of, &c. if he 
| ſhall be found in your bailiwick, and keep him ſaf-ly, fo that 
you may have his body before our juſtices at Wiſftminfler, on 
 ———  to.anſwer A. B. of a plea, Wherefore, with force 
and arms, he broke the cloſe of the ſaid 4 at We/tminfl:r, and 

did other wrongs to him, to the great damage of the ſaid 4. 
and againſt our peace; and alſe that the ſaid C. anſwer, to the 
ſaid A. according to the cu/lom of aur court of the bench, in a gur: 

tain plea of debt upon demand far eighty prunds ; and have there 

this writ, Witneſs, &c, u 


The præcipe with an 0 ac etiam in caſe upon promiſe is in 
the following form: $5. $97 
Middleſex. Capias for A. B. againſt C. D. late of the parith of 

St. Martin in the Fields, in your county, butcher, broke the 
cloſe at Wiftminfter, and allo'in caſe upon m_ for root. 
<1 42% 14 | a | | r 


The capias thereon: X 


GEORGE the Third, &, To the ſhetiff of Middiſex, greet- 
ing. We command you that you take, &c. fas above in the 
former capias], and alſo that the ſaid, C. may anſwer the ſaid & 

according to the cuſtom of our court of the bench, in @ certain n 
/ treſpaſs on the caſe, upon promiſe, ta the damage of be ſaid A. 
of one bundred pounds ; and have there this writ, Witneſs, &. 


4 


The pracipe upon an ac etiam, in caſe upon promiſes agaiab 
two defendants : FRG "+ 4:44. 
Middliſex. - Capigs for I. B. againſt C. D. late of W. Marti 
in the Fields, butcher, and E. F. late of the ſame place, has 
ſier, treſpaſs; and alſo againſt C. D. fot 1004, upon promile; 
and alſo againft the ſaid E. F. for 100. upon 2 


| 00 precipe for an aflault, ſay, in a pha of treſpaſs and of 


And if by a judge's'order upon an affidavit made of an.atio- 

cious battery, the defendant is to be held to beil; ſay; ©* apd 
« alſo in . and aſſault to the damage of the ſaid A. of 
* 4661,” bail by order for 2001. on affidavit, 8 


F 
** 
1er 


155 42. 


Of Pe. 15 


A precipe for a wiit in coumnant : 


Middleſex. Capias for A, B.-againt C. O. late of 1; 
CT gent. otherwiſe called — 


in a plea 2 to the ſaid A. the covenant m de be- | 
tween them, ß K {22s | 
. 8 Ds. | 4 
28 


7 G "4 


A precipe for a writ in account, as receiver : 


Middleſex. Capias for 4. B. ee d. D. late of, &c, Ws be 
render to the ſaid A. his reaſonable account for the time in 
which he was ® receiver of the money of the ſaid 4. & c. 


A precipe for a writ in annuity + er Mee th 


Middleſex. Command C. D. late of, &c. that hs t render to 
A. B. 1001. which are in arrear to him for a certain annuity \ 
of 50k which he owes him and unjuſtly "> = 


A præcipe for a writ in debt : 
* * tx, Command C. D. late of, Nc. that he render to 
T' - $004, which he owes and detains, 
Ret 
A. BY If the defendant cannot be taken on the firſt writ, or ſerved 


1 with a copy of it, as the cafe happens to be, before the writ is 
ſpent, and you do not propoſe to outlaw him, you ſue out A ca- 
ftas by continuance; the props for Which is the fame a8 be- 
| ore, only, inftead of ſaying, . capias for A. B.“ you fay, * ca» 
rein BY e by continuance for A. B. &.“ and the writ is nn 
ha« che ſame as the firſt, © 
6 As theſe writs are made out by by the filazer, the forms of which 
may be eaſily conceived from the foregoing precedents, I ſhall * 
decline inſerting any more of them. | 


a4 1 ACS 44 — 1 1 r * 
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10- * Crif bailiff, 3 | 
+ lo all precige's fed: reddat, if the ſum exceeds 40d. a fine is due 
to the king upon ſuing out the original, in proportion to the ſum de- 
| Gab vide the IntradyQion. N Therefore a græcips guad reddg? in 
8 Ar, assi, Ac. is ſeldom at this day ſued out, as the plaintiff may 
leit che defendant by a. capias, with a clanſe of ar cia in debt, 
— *** ayoid paying the fine, as the writ is ſappoſed to go for the 


K 4 If 


1 


' 


eo Ok Pꝛoceſs. 


If the defendant does not live in the county where you in- 
tend to try the action, and he is to be held to bail, there muſt be 
a teſſatum capiat ſued out, directed to the ſheriff of the county 
wherein he relides. Which taſlatum capias is made aut by the 
filazry for that county where you intend to try the ation z 2 


if the defendant lives at York, and the, plaintiff would have hu 


cauſe tried in Middleſex, you make out a præcipe for'the filaze 

for MiddliJex, in order for a te//atum capias in this manner, 
without firſt ſuing out a copies *: | "is 

Middleſex. Capias for A. B. againſt C. D. late of the city of 

York, grocet, broke the cloſe in Middleſex. 4 

N | | Returnable 'on' the 

OQave of St Hilary, 


City of Vork. Tfotum capias, and alſo for 200 l. upon 


. - promiſe, eturnable on the 
r s | OG. ve af the Puri. 
Affidavit for C 100. | fication. | 1 
9 | ; O. P. 
4 : 1 March 1780, 
Teflatum eapigs. | 


GEORGE the Third, to the ſheriffs of the city of York, 
greeting. We command 2 that you take C D. late of 
the city of York, grocer, if he ſhall be found in your bail- 
wick, and keep him fafely, ſo that you may have his body 
beſore our juſtices at Vſiminſter, on — — to anſwer 
A. B. of a plea, 'wherefore with force and arms he broke the 
.- Cloſe of the ſaid 4. B. in Middleſex, and did other injuries 
to him, to the great damage of the ſaid. A. and againlt on- 
peace; and alſo that the ſaid C. anſwer the ſaid 4. accurd- 
ing to the cuttom of our court of the Bench, in a certain 
plea of treſpaſs upon the caſe [or whatever the atizon 5). 00 

; promiſe, to the damage of the ſaid 4. of two hund:ed pounds. 
And whereypon our ſheriff of AMidaleſen returned ip ,ouf 
juſtices at Meſiminſter at a certain day no paſt, that he the 
{a.d C. was not found in his bail:wick ; whereas it is teſtihed 
in our ſaid-couit, that the ſaid C. doth lie hid, and run from 
place to place in your county; and have there this writ, 
Wine, ncaa bas e DA wid 


14 * * * 2 


© ® There is no need now for a fefatum writ in ſoch a caſe, for 
2 late rule in C. B. Hil. 22 Gee, 3. you may on a common cap de- 
clare in any county, and not loſe the defendant's bail. 


„ . 
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Ot Pioces. 21 


So there muſt be a feflatum capias if the defendant emoves 
out of the county into which a capias had been directed, and 
the plaintiff would arreſt him and hold him to bal. 

t he cannot he arreſted on the fe/atum writ, the plaintiff may 
ſue out a plu- le capigs, If the defendant lives in a liberty 
which the ſheriff cannot enter, you may ſue out a non onfitias 


capias, to empower him to enter the liberty. © 
The non omittas capias in C, B. is in this form:  __ 
GEORGE the Third, c. To the ſheriff of- 
ting. We command you that you do not omit by rea- 
ſon of any liberty of the liberty of — { (peciſying it 
by name] in your county, butthat you take C. D. late of, 
c. if he ſhall be found in your bailiwick, aad that you 
keep him ſafely, ſo that you may have his body before our 
juſtices at J/e/tminfler, on to anſwer A. B. of a 
ples, wherefore with force and arms he broke the cloſe of 
the ſaid 4. at and did other injuries to him, to the 
great damage of the ſaid A. and againſt our peace. And allo, 
that the ſaid C. may anſwer the ſaid A. according to the 
cuſtom of our court of the Bench in a certain plea of debt 
upon demand for 307. [or whatever the ation ii]; and wher> 
upon you returned to our juſtices at Pefininjter at a cer - 
tain day now paſt, that the bailiff of the aforeſaid liberty, 
whom you commanded, by virtue of our ſaid writ to you 
thereupon direded, to take the ſaid C. gave you no anſwer 
thereto ; and have there, &c, | | 


Rule to ſhew cauſe why a now omittas capias ad reſpondendum 
ſhould not be quaſhed. | The objeQion to the writ was, mat it 
reciied a mandate to have been iſſued forth by the ſheriff to the 
baile 7 the liberty, without naming what liberty, but leaving a 
blank for the ſame. The court held the objedtion to be vad; 
and that the proper way to teke advantage of the defect is 
by motion. But it appearing that bai/ was put in to this writ - 
before a judge, the court held the -objeQtion came 100 late. | 
Barnes. 416. : | d 

If the defendant. lives in a county palatine, or the Cinque 
Ports, there muſt be a teflatum ® writ directed to the chancellor 


pn — — EY PTS 


* For if the writ is a common capies, the deſendant, after judg- 
ment againſt him, may bring a writ ot error, and ſuggeſt the want of 
an original; which cannot be made out or certified, ſiuce there is no 
curfitor in Chancery here for the county palanne, and the chancellor 
cannot make one, becauſe the county palaune of Lancaſter has a chan · 
cellor of its » 4 ww. : - | 


6. 0: 


22 . Df Pꝛoceſe. 
or chamberlain, &c. of the county palatine, as original win 
do not run there ; i. e. the court fo not immediately write to 
the ſheriff as in other caſes. Stra. 1089, | "IV 
The 1e/flatum writ is the proceſs to be ſerved on defendant 
in ſuch caſe, and not the chancellor's mandate. So held upon 
— Ay 5 Ged. 2. explained by the 12 Geo. 2. 2 
nes, 400. | 0 8 
If in the county palatine of Lancaſter, the writ is directed, 
To the NIE of our county palatine of Lancaſfer, or to Mis 4. 
there. | 17 N 
| 7; in Cheſhire, To the chamberlain of our county pa/ating of 
Cheer, or to his deputy. +» 
If in Durham, To the reverend father in God, — fr 
miſſion, lord biſhyp of Durham, or to his chancellor there, greet- 
ing, &c, and inſtead of ſaying in the writ, “our county pa+ 
latine,” ſay, your biſhoprick.” Fagan n 
If io the Cinque Ports, To our con/{able ¶ aur caſtle of Dever, 
er to his deputy there, greeting. | „ big] 


By the 2 Geo. 2. c. 23.4 22. it is enacted, © That even 
% writ and proceſs for arreſting the body, and every writ of ex- 
« ecution, or ſome label annexed to ſuch writ or proceſs, and 
. every. warrant'that ſhall be made out upon any ſuch writ, 
« proceſs, or execution, ſhall, before the ſervice or execution 
„ thereof, be ſubſcribed or indorſed with the name of the attor- 
« ney, clerk in court, or ſolicitor, written in a common legible 
% hand, by whom ſuch writ, proceſs, execution, or warrant te- 
« ſpectively, ſhall be ſued forth; and where ſuch attorney, clerk 
46 in court, or ſolicitor, ſhall not be the perſon immediately re- 
4 tained or employed by the plaintiff in the action or ſuit, then 
7 alſo with the name of the attorney or. ſolicitor ſo imme- 
0% diately retained of employed, to be ſubſcribed or indorſed, 
and written in like manner: and that every copy of any wit 
$ or proceſs that ſhall be ſerved upon any defendant, ſhall, be- 
« fore the ſervice thereof, be in like manner ſubſcribed or in- 
% dorſed, with the name of the attorney or ſolicitor who ſhall 
$ be immediately retained or employed by the plaintiff in ſuch 
. writ or proceſs.”  — 
BV 12 Cs. 2. c. 13. / 4+ it is further ænacted. That the 
0 not ſubſcribing or indorſing the name of the attorney, clerk 
« in court, or ſolicitor, or any warrant that ſhall be made out 
te upon any writ, proceſs, or execution, ſhall not vitiate the 
+* ſame; but ſuch writ, proceſs, and execution, and all proceed - 
5 ings thereon, ſhall be as valid and effectual, notwithſtandi 
% ſuch omiſſion, as if the ſaid recited act ¶ i. e. the 2 Geo. 2. c. a3. 
% had not been made; provided the writ whereqon ſuch warrant 
« is made out be regularly ſubſcribed or indorſed * jo 
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Ot Pyoreſs. 23 


« the ſaid act; and every ſheriff or ſheriffs, or other officer, 
« who ſhall make out any warrant upon any writ, proceſs, or 


« execution, and ſhall nat ſubſcribe or indorſe the name of the 


« attorney, clerk in court, or ſolicitor, who ſued out the ſame, 


« ſhall forfeit the ſum of five pounds, to be aſſeſſed as a time 
upon ſuch ſheriff or ſheriffs, or other officer, by the court out 


« of which ſuch writ, proceſs, or execution fhafl iſſue j one 
« moiety thereof to be paid to his majeſty, bis — flene- 
* fors, and the er moiety tothe perſon or per aggiieved 

« by ſuch omiffion.” 

The name of the plaintiff's attorney muſt be indorſed on the 
writ; but if not . on the ſheriff's warrant, it will not 
—_ it. Pos. B. K 80. 2 Barnes, 329. Prat, Reg. 
C. 327. 

If proceſs is net bavlable, but only to be ſerved, and the de- 
"+10 oma it is itte · 
gular. Prat. B. R. 81. 

If che proceſs is boilable, a 
be ſet don on it. Proc. B. N. if hs tals of the 
writ is omitted, it is ill, Pros. Reg. G. B. 337- 


24 Ot Pioteſs. 

Ol the On AL WIr, and herein of the Teſte 
{Us ee and Return. 1s gn 

AL L proceſs returnable out of term is „void. 1 805 


399. 1 . Her *. 
An original writ muſt not bear tee before the cauſe of action 


+ accrued, Burr, Rep.' 4 pt. 967. ern WW 

It may be teſted at any time in vacation, but moſt be return- 
able on a general return day in term, and mult have fifteen days 
hetween the #;/fe and retura; the reaſon why there ought to be 
teen days between the teſle and return of original writs is, be- 
cauſe every day a man may go a day's journey, which. in law # 
accounted twenty miles, and is called dieta; and, according to 
that computation, fifteen days are a conyenient time for a man 
* appear, in whatloeyer part of the kingdom he lives. 2 Juli. 
207. er 
But though fifteen days are required between the 1% and r. 
turn of an original writ, the want thereof is made good by the 
defendant's pleading in chief. Lord Raym. 67 1. though 40 
outlawry upon ſuch writ would be erroneous. + | 

Plaintiff ſued by /pecial original, damages 594. and having 
ſerved a copy thereof, proceeded as if a capias ad reſpondendum, 
with notice to appear, had been ſerved, Defendant on motion 
to ſtay proceedings, obtained a rule toſhew cauſe. Before Cauſe 
ſhewn, plaintiff tigned judgment, which was ſet aſide with coſts, 
and further proceſs ſtayed. Per Cur. plaintiff might have, pro- 
ceeded by pore and diſtreſs, or taken a capias on his original, 
which he pleaſed, But ſervice of the copy of an original in this 
manner amounts to nothing more than notice of the debt, 'Pro- 
ceſs to be ſerved according to the ſtatutes 12 Geo. 1. and 
5 Geo, 2. muſt be proceſs againſt the perſon. Barnes, 410. 


— 


* * * 9 — T 


® Bat where a eurit of inquiry was returnable at a day out of term, 
the writ being executed in term, it was held to be amendable, though 
aſter error brought, and that aſſigned for error in Cam. Scace. For, 
per Halt C. J. If the award of the writ of inquiry on the roll is good, 
' the writ itſelt ſhall be amended by the 10!l ; ſo if the wit be good, and 
the e ill, it ſhall be amended by the writ. Hammoad v. Purſelh 
Cart 70. i : 

+ That is, if plaintiff proceeds to owt/awry ; but if be does not 
mean to proceed to eutlaqwry, a capia may bear teſte before the origi- 
nal, and even before the cauſe of action accrued, ſo long as it is aftu- 
ally taken out afterwards; for you cannot have ayer of the _ 10 
2 take advantage of it, Barnes, 173. and fo held in B. R. Aal. 
18G. 3, | | | 
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Of che Bit, of Mibprxskx, LATITAT, &. in 
B. R. and CAeias, &. in C. B. and hetein of 
the Teſte and return of the Writ. 


FOUR defendants, and no more, may de put into one writ. | 


. 4 \ 4 . e A 
* OM! 28. wm! C. . 
A bill of Middleſex or latit 


+ 67 


irre 
at - A capias may be taken out 
may be ſued out before the cauſe | before: the of action ac 


of ation accrued; "Prod. B. R. 
77. but defendant. muſt not be 
arreſted upon it before it has 
accrued, | 


A bill latitat, &c, muſt bear 
iſte in term, though it is ſued 
out in vacation, and muſt. be 
returnable on a day tertain in 
term, and not a geperal return 
day, So, if taken out in term 
time, And there needs no cer- 
tain number of days between 
the teſte and return; even one 
day is ſufficient if it can be ſerv- 
ed, 2 Stra. 917, But if made 
returnable the . day as ſued 
out, it is bad, and will not 
avoid the ſtatute of limitation. 
L. Ray. 777. ; 


A term muſt not intervene 
between the teſte and ratur n. 


* An 


the 11 


crued; unleſs plaintiff means to 
1 * 


173. — But if plaintiff proceeds 
to outlauury, the capiat muſt. bent 
tele, the guarto die poſt of tha 
return of the original. 

A capias muſt be tefled in 
term, and made returnable on 
a general return day. 1 Barnes, 
295- Prac. Reg. 436. and muſt 
have fificen days between the 
teſte and return: but if it hae 
not, it is er7cr, and not an irre- 


gularity ; therefore the court 


will not quaſh it, Barnet, 409. 
But where a capias was teſted 
, returnable in eight 
days of the Holy Trinity, which 
was the 13 Fune, the court, on 
motion to ſet aſide proceedings, 
gave plaintiff leave ® to amend 


it. F Will. 454. 2 Blackf. Rep. 
918. \ 


A capias where a term inter- 


venes between the t. ſie and 4 


turn, is abſolutely void and n 
a Blaciſ. Rꝙ 846. 


= 


—— 
* Although the court SH amend an original writ, becauſe it 


Ives out of Chancery, yet they can amend me/ae precgſi : and £10 alſo 


amend an attachment of privilege, 


though in its nature an original, 


For now no error can be ailigued on far proceſi, 3 Will. 454- 
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An 


Of the BiLL of Mp zsxx, LatitAT, &c. in 
B. R. and CAPIASs, &c. in C. B. and Wr 
the Teſte and Return of the Writ. 


1495 a6 N. | C. B. * 
An alias capias, e be. An ales capias, pluries, ot 
may be teſted upon the return teſtatum, in the Comman Pleas, 
dayofthe preceding writ, when ought not to bear eſte beſart 
n | ele rig i 
— 9 ſigning an plaries, ren 60. 

ar um amittes, the clerk mutt IRE 


f 


ſubſcribeunder itthe term-when 
the ltr ied. Rog: Th 
— | 
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Of Serviee' of Pao. 


B. B. WWW _ ? C. . 1 
GERVICE of a, writ any, Service of  meſne proceſs on 
time on the return day, is the return. day, in regular. 
zd. Burr. Rep, 812. E. 8 Ger. 3.2 Wilt 372. 
T Though before it was requir- 
Ar en to, be ſerved before ig re- 
i turn day, 28 appears by Prog, 


a. 255% 


K 1 R R. 339+ FL RR ee 


A cy of the proceſs muft be ſerved; and not che proceſs 0 
l, ben defendant is not fo be held to bail, F S m 
le is not neceſſary that ſetvick ſuduld be by the ſheriff's of- 
ces. Pra??. Reg. 345.—Nor need the writ be ſhewn- 00 ſer- 
vice, Prod. Rep. 353- 1 Baths 222. by 
If defendant lives in a county palatine, yet he muſt be ſerved 
with the proceſs out of the original court, and not with a copy 
of the mandate, & e. 1 ef 
The notice to appear muſt be direAed to the defendant by the 
ſame name as the proceſs. | 9 
A deſective notice to appear may be complained of any time 
defore judgment. | 1 1 
Irregularity in ſervice of proceſs may be complained of any 
time before interlocutory judgment, but not after. Pra. Regs 
355; 2 Barnes 211. EF an 
f proceſs be againſt baron and fee, ſervice on the huſband 
is ſufficient for both: and if the huſband does not. appear for 
_ and wiſe, plaintiff 'may enter an appearance for both. 
ares 412, 5 hy 
If the action be joint againſt two or more perſons, each muſt 
de ſerved with a copy of the proceſs. _ ee | 
If the writ is general, and the 2 as N + 
mmnſtirator, qui tam, or as aſſignee of ! iff, it is gaod. Stra. 
1232, rn 495. Beet, the N qui tam, and decla- 
_ not, it is , irregular ; for it alters the nature of the de- 
mand, | | | 
If plaintiff ſues upon a general writ, and holds defendant to 
bail, and then EE as executor, &c. on motion, the bail will 
be diſcharged, though plaintiff may proceed in his action. Har- 
vey v. Sparing, 10 Geo. 3. The proceſs was in B. R. * to 
* anſwer the plaintiff gui tam pro domino rege quam pro ſeipſe ſe- 
* quitzr,” and the declaration was in his own name only, 
omitting the gui tam part, and the court held the variance fatal, 
and ſet afide the proceedings, Canning v. Davis, Burr. Rap. 
4 Pt. 2417, | | 
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£2 Of- his 
Of Ser of Piiverds: 


But maſter Benton thought, and the court inclined, 8 the 
converſe would have been otherwiſe, as if the proceſs had beer 
, « to anſwer the plaintiff” ſingly, and he had decla red, „ 1 
« pre ſeipſo quam pro demi no r 
On complaint againſt one Lenten for ſerving a writ where 
plaintiff had diſowned employing any body, a rule was made 
upon Stanton to anſwer the matters in the affidavits, and at the 
fame time attend the court in perſon. Upon his attendance, 
and ceoding is affidavit, leave was given to aſk him queſtivn 
ehalf of defendant, but the court would not fear him to 
anſwer ſuch queſtions, Sura. 1197. 


If proceſs is ſerved on a w on, this is not 2 
plaintiff's entering an Nr to the 1 


1 Barnes 294. But a miſtake in proceſs is cured d 
tiff's n appearance, which is as effetual x 9 . 
as if entered by the defendant. Pra. Reg. 348. 

Motion to ſtay proceedings, the copy of the proceſs ſervel 
on defendant not directed to the ſheriff of any county. 
Motion denied; — defendant cannot take advantage of 
this as an irregularity : if the writ be vicious, advagings muſt 

de taken of it in another way, Barnes 404. 

"A bill of Middliſei was ſerved in London, and on motion the 

. TN were ſet aſide for a amen A Borman v. Bellamy 
| 26. Geo. | 

Service of a 1 at eight o'clock i in the evening of that day 
when it is returnable is good, though the declaration be leſt in 
the office in the courſe of the ſame nj Robertſon v. LS 
£Ea/l.'26. Gee. 3. 

Note. The a 4avit of ſervice of a writ of f / 220 * 
regular. Judgment was ſet afide, and defendant Gi 
though in execution, upon this. objection ys "Lots h 
Dowoll, Foote ou TOW, 25 Geo. 3. 
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11 tn what Caſes, Cornon Bars, only, — 4 


N all caſes where affidavit caunot be made. that the debtor's 

cauſe of action amounts. to, fl, or dr, there ſhall: be 
common bail only: and in ſuch caſe, hall be ſerved 
with a copy of the proceſs only. Star, 12 Geo, 1. c. 29. 5. 
b 6. . f e e eee ie eee 

In treſpaſs, A fault, battery, contirays ee er 
there 62 be foal Jail only, unleſs on motion een 
made by the court ot a judge. Mich, 1654: | 

In ander, common bail. only, unleſs in Toter of tide, and 
then common or. ſpecial bail in the diſcretion of the courts 
Mich. 1654. or unleſs ſpoken of a. perſon of quality. 

In penal aFions, common bail only. "Low. 53. Barnes 90 

So in actions gui tam (except on the 11 &. W. 3. for 
fences in exporting wool ; but in hace, the cauſe of ation 
muſt appear in the writ), 

So in covenant, unleſs ruled or otdered! or it be e for nes r. 
ment of money. 1 

So in aQtion on a bail bond, | 

80 it an action on recognizance of bail. 

So for money won at play. 2 Wilſ. . 

So in Account, till judgment uod . 1 
account, , & Roll, Rap. 15 

So in an action on a 123 N 

So in actions againſt 6, executors, 2 * un 
leſs in ſpecial caſes, where it appears they have: waſted” the 
koods, and then they may be held to ſpecial bail by order; 

ich, 15 Car. 2. 1 Lev. 39. Garth. 264. 1 Mod; 16.— but 
_ on a bare ſuggeſtion of a ee only, without * 
avit, 

Common bail only in an ation on a judgment in a fi 
court. Sa. 1243. Sed g. If the original cauſe of action was 
for a debt above 10. whether on an affidavit, defendant might 
not be held to ſpecial 8 

If a ſecond writ is taken out pending the rſt there ſhall be 
common bail only. Stra. 1209. 

Common bail only, in debt on 2 judgment alter defendant has 
deen ſuperſeded (for want of being charged in execution); it be- 
Ing p aintiff s own laches not to detain him when he might. 
S'ra. 1039. But defendant may be charged in . after 
judgment abtained in the ſecond action. Cup. 72. 

"oi Common bail only in à new action for the ſame cauſe aſter a 

0 "Vo for want of a declaration in the former, R. Ray. 679. | 

| ok, I. *. though 0 
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In what Caſes, Commen Bair only. 
though held otherwiſe, as appears by 12 Mad. & ; | 
the — — utveaſonable, as plaint Ca T 
enough by paying coſts in the firſt action, and therefore ought | 
not to bein u Morte conditbn than before, + ©» 
In C. B: in a" bew Action of debt," on bond, after à foriner f 
nonſuit, deſbnda at moved for a common” appearance, but did not mal 
in his aſſdavit deny the execution of the bond; ' Therefore the % 
rule to ſhew cauſe was diſcharged. Barnes, 23. Is fy 
In a late cafe m B. R. it was field,” that in Jn action upon a hel. 
Judgment: of -v0wfhity merely for coſſe, there ſhould be temmm I vit 
bail only. Buſh an, Burr. Rep. 4 pt. 266. Ii 
U But fachin r B. it was held; that in debt on-judginent % 
brought by defendant ia the original action, for the Lofts cf BY 7* 
nonſuit, he: wigherbuld eo Merial bail, Nigbringale v."Nightin I e 
 gob3 eee eee ning ee 
In debt-on a jadgment there ſhall. be only commom bail, if 
ſpecial bait Was glven in the original action. 'Say, 43. 160. 
1 Wilſ. 120% Barnes, 73. 19 „ 663 Ie 
*I B. R, ie whs held; that there ſhould be common Bui! o 
in an action of debt on judgment, though upwards of 10 {if 
the original cauſe of action was under 101. Burr. Rip. 4 ft. 


2117. S. P. Coup. 1288. - © | 
But in C. B. Tr.*y1 Geo. 3. It was held that in debt on 
Judgment, defendant may be held to bail, if there was no bail 
in the original action, notwithſtanding error was brought and 
bail thereon. Kendal v. Carey. 2 Black}, Rep. 708. which de- 
termination-{eems'ts have been founded on the following Eaſe, 
Debt wes» brought on a judgment, after a writ of error, and 
bail. thereon,” but there was tio bail in the original action. And 
the queſtiom was, Whether as there was bail in error, defend- 
ant ougHt'26/be held to bail in the action on the judgment? It 
was urged for defendant, that according to the courſe of tht 
court, Where bail" is given in the criginal action, no bail is re 
quired'in-an action on that judgment: And the bail in err 
who are bound for the debt and coſts, and cannot ſurrendet 
their principal, are a better ſecurity than bail to the action. But 
per Cur, 'There- muſt be bail: for no inſtance can be ſhewn, 
..where bail put in on error has been held ſufficient to excuſe 
bail in an action on the judgment. Sid. 294. and 2 Neeb. 5þ 
were cited for plaintiff,” and it was urged for him, that in ci 
the writ of ' error ſhould be nonproſſed for want of tranſcribing 


In 3 
Pecra! i 
vit n 
n orde 
ually 


the record, the bail would not be läble. But per Car. Tu ® 
law is otherwiſe for as the bail are bound to proſecute the mags . 


writ of error with effect, they are liable in caſe of a rn. 
Aman v. Weyman, Barnes, 71. | 5 1 


cial 


Ob. Bal. 


p g. ö . ; 2 inn 18 | 

In What Cafes," Segcrat Hx ir: 

x ' La Javii n5yo 260 Ji, bay .. 06 at v% -t. $$$ © 

i [HERE canner; be Kriel, bail for mere damager, us in gf. 

t | paſs, allault, &c., without, motion or order, becauſe mers: 

F damages are uncertain, + 4 LS. r na 13 
If plaintiff (yes for a. debe, of 10. ot upwatds, he may by 

niking an eee thereof, arreſt delendant, and cauſe al 

bail to be put in to the action. Stat. 12 Geo, 3,uplels, defendant. 


is ſued as heir, executary or adminiſiratar :, for — * the. 
held to bail when'ſued in auter droit, unleſs. — 5 hh 
with capa. en mot l ee 
* the following caſes plaintiff may hald defendant to edel 
bat f f © „e 454d art err + »14 4 i TY * 
mt II, Wt N 2318 101 20 ee 15 9 | 15k T0 
„u an ion by the % agginſt the winner, at play, though, 
15 the action 3 phy heh ſtat, mo eres bog G 
he held to ſpecial bail: 87 is 3 remedial, law, and at the. 
or of the party grieved : and wherein the defendant is a debtor. 
60. o ide plaintiff iu. /o mugh mongy had and recerued ts bis ge. Stra. 


1079. % ne autos al 2 NOS VAST ah 
la, ons. pn 21 C4 1. 1#:,3. for offeoces ja, exporting, 
x wool, 75 dant ma a be held zo Hpecial bail but then the very 

cauſe q 17 mu appear in the writ. * 1 


G D215 410 nd. SM 

So in an action on, 26, Geo. 3. 6. 21, for, having unſealed, 
wrought ſilks in his cuftody z; the Sch ſection expreſsly quiring, 

tecial bail. And in this caſe if plaintiff Makes an, davit, ik, 
ed not be poſitive, for. the act does not tequite an affidavit at 
, Burr, Rep. 4 Pt. 1 5% / 3140. 
[ftwo perſons are iini aud ſeverally indebted in a ſum aboye. 
101. though under 200. each may. be held to bail fer the whole, 


Sd 


« q, tor Gould, juſtice of O. B.. before. whom the affidavit 


ecru, ſaid they could only hold one to ball. 
After a nonpros in the firſt action, — 4 — ay be held..ta 


dra, 439. a 


he debt or damages, without cots, originally amounted to above 
ol, Eaft. 5 Geo, 2. | - . 

In an action for meſne profits after a recovery in ejectment, 
pecia! or common bail is in the diſcretion of the court on an - 
vit made, as in other caſes of damages. Barnes, 85. but if 
n order is made to hold to ſpecial bail, the recognizance is 
lually taken in to years value, though that is alſo diſcretionary. 
Trl la an action for double rent upon holding over on the 4 Geo. 2. 
28. plaintiff may require /pecial bail. 
ln trover, on a proper affidavit, defendant may be held to 
cial bail. Stra. 1192. Lord Raym. 767. 1 ws 23. 

L 2 Mod. 


zt. 


i:cial bail iti a ſecond ation for the ſame cauſe, if above 10 J. 


In devt on judgment, defendant may be held to ſpecial bail it 


1 


35 - Ot Bail, 


In what Caſes, SPECIAL BAL. In 


6 Med. 14. Cre. Fac. 667. And it has been held, that onz 
proper affidavit, the writ may be marked for bail without 'an 
order of the court or a judge z for it is more an action of pro- 
perty than a tort, RN 00A Woes: 

In feandalum magnatum plaintiff may have ſpecial bail on wo- 
tion and order. Earl of Stamford v. Goodal. T. Ray. 74 
2 Mod. 215. 1 Brownl. go. 1 Sid. 183. 


In an action on à judgment of an inferior. court, defendant, $ 
may be held to ſpecial bail if above 107. 2 Barnes, 71. mot 
In all actions of removal from inferior courts, ſpecial bail is te. bad 
quired. Mick 1654.—unleſs defendant be an heir, executor, l o 
or adminiſtrator, or the action be for words or ſmall treſpuſſe, 12 
And an heir, executor, or adminiſtrator, ſhall not be forced 12 { 
put in ſpecial bail above, though they did it in the inferior cou, Wl you 
according to the cuſtom of the court. But vide 2d vol. of bi there 
in habeas corpus, error, &c. LIES n wo 1: 

If a judge makes an order to hold defendant to bail for u 5;-. 
aſſault, impriſonment, and ſuch like action, where defendant B 
cannot be held to '/þecial bail, without an affidavit, and order BN ing 
made thereupon, no counter - a it will be allowed to leſ on b 
the bail ordered by him. 1 Black, Rep. 192, Though if d 7 , 
order is nat well founded, in ſome cafes defendant has a fight A 
to apply to the court to be diſcharged. Vide Barnes, 61 and 76.8 him 
As where in C. B. a judge had ordered bail for 2004. in 1 * 
action for a malicious proſecution for forgery, on plaintiſ . withi 
affidavit. Whereupon defendant moved for a common 3 By 
and it appearing that plaintiff was not acquitted of the indi-: ¶ execi 
ment upon the merits, but upon'a flawz and no 1 Fw 
ing produced of an order for bail in ſuch action as this (thoup 855 
for falſe impriſonment there was), the rule for a common g certif 
ance was made abſolute. Ruſſell v. Gately. Barnes, 76. ſtatio 

b So a 
perſs 
Tt 
broug 
defent 
ance, 
fum r 
s B 
ſon Z 
lervic 
; it has 
in the 


HAS: -- 8 
in what Caſes the Debt muſt be above 100. ts 
hold to SPECIAL BAIL. | 


13 * 
an BY the 11 & 12 / 3. . 9. Sheriffs, Ir. are not to take 
0. ſpecial bail in Wales, or counties inc, upon proceſs out 
c his majeſty's courts at Wifiminfler, unleſs affidavit be firſt 
0- BH made and filed in court, that the cauſe of action amounts to 
74 10. or upwards: and bail not be taken for more than the ſum 

expreſſed in the affidavit.” e. 40 8 
ant, Special bail was taken upon proceſs into Lancaſhire + and on 
j motion for common bail, plaintiff inſiſted that as the 12 Geo. 1. 
e. bad an exception to Scotland only, it was intended to extend to 
or, Wl all other places, and conſequently was a virtual repeal of ur & 
3 iz 3.—Sed. per Cur. They are not inconſiſtent, for the 
I 0 HY 12 Geo. does not ſay you ſhall have bail for 10 J. but only that 
un, ou (hall not have bail under 10 J. — whereas in 11 & 12 l 3. 
bal WY there are negative words, and the oath in this'caſe being on 7 

to 12/1. plaintiff is not entitled to hold defendant to Picial bat 
ug „. 1102. Barnes, 69. 89. nee 2 
Jan By 1 Geo. 2. ft. 2. c. 14. & 31 Gee, 2. c. 10. for encourag- 
mae ing ſeamen to enter, © No perſon who ſhall lift himſelf to ſerve 
u on board any of his majeſty's ſhips of war, ſhall be beld to bail, 
ſuch BR ut on affidavit that the ſum ju/ily dus amounts to 20. 
Ul A ſcaman upon the ſhip's books, though he has abſented 
76 himſelf, is a ſeqman within the aft. Barnes 95. 
1 


Armourers, gunners, &c. enliſted as common feamen, are 
within it. Barnes, 114. 6% 

By the mutiny a#7s ſoldiers are not to be arreſted on proceſs or 
execution, unleſs the original ſum or cauſe of aftion amounts to 10 ,. 
over and above all ces. * 

Scrjeants are within this act as well as private men; and the 


STEELS 


ſtation, may be read as evidence. 1 Black/. Rep. 29. So is a 
drummer, ib. So is a gunner in the train of artillery. Stra. 7. 
So a trooper juſt enliſted. So recruits juſt enliſted. But an auf- 
penſioner of Chelſea Hoſpital is not. Barnes, 432. | ' 
The original debt u as under 10 J. Plaintiff recovered and 
brought debt on the judgment, which was 141. 10s. and held 
defendant to bail, whereupon he moved for a common appear- 
ance, Sed per Cur, The debt which we are to conſider, is the 
fum recovered, and plaintiff is entitled to ſpecial bail. Barnes 432. 
By the 29 Gee. 2. c. 4. for recruiting the army, No per- 
on enliſted according to it, ſhall be taken out of his majeſty's 
ſervioe by any proceſs, other than for ſome criminal matier.” But 
it has been held that ſuch perſon may be ſurrendered by bis bail, 

in their own diſcharge. Burr. Rep. 4 pt. 339. | 
| L 3 | And 


certificate of the ſecretary at war, of the nature of a ſerjeants 


+ | T J 772 ail, @ 
% 


Ig what. aa Debt wouſt be above 10 % to 
hold to Srxciar, BAIL, | 


And by 30 Gee. 2. c. 8 6 Perſans enliſted and .compelled 
again their wills, are privileged from arreſts, except fer — 
criminal anatier 3” but a perſon viluntartly enliſting has 

be 5 fm tne by that ad. Burr. Rep. 4 Pl. 466. 


ane, c. 12. „ All proceſs whereby the perſon of an 
am 1245 publick miniſter e Mt: n BA TI 2 
ried and regeived, ag. ſuch, ot the. mel iet ſervant gf. ſuch, 
may be arreſted ot impriſoned, or their goods and chattels d- 
les, eiz4d, ar attached, tall be deemed and adjudged # 
e utterly mull and void. Upon which it has been adjudged, that 
one claiming, piotectian under, this act as a dame/{tc& ſerpont, 
muſt realy and dens fide be a ſervant of an ambaſſador, Eſc. u 
{erve him in that capacity. 3 Will. 33. 4 14 
But although the ſtatute ſays ** dameſtick ſervant,” the. privi 
lege does not only extend 4% 4 herven living in the houſe, (for 
many houſes are not large enough iq lodge all the ſeryants. of 
ſome ambaſſadors), byt to an aud ſervant of 20 ce 
though he lodge gut of the houſe, On the contrary at been 
beld, that this a& does not extend to menial, but demgſlict ſer- 
vants only, A. menial ſervant may be employed out of the houle 
or houſcholg affairs, but a demeſlick in or about the houſe obh. 
A perſon hired as a clerk is not a dome/tich ſervant. Barnes, 37%, 
A miniſter or agent of commerce, or a conſul, is ngt ene 
to privilege within this act. © 4c th" 
If a perſon be 15 a domeſtick ſervant of an ambaſſadot a 
the time of the ateſt, making him fa aber warde will not l. 


; | 
A. 
© $-- i < 


where a Defendant may be held to Syzera Lt BALL. 


585 


in a ſecond Adlon for the lame Wat alta 
ut the firſt. „Nd! 
en THOUGH it is the rule a of 2 ehen a 

defendant arreſted upon a 4 7 nding the 

ny WH firſt, ſhall. be diſcharged 0 common bail; yet — may ariſe 
6. where the court wine not þ wy Ty to this rule 
ch, In debt on Ly or 15 n ut ul aa "who j 2 [= 
. BY fed and were allowed, the 8 
— ſworn, and worth nothingy ontin ot. 25 ore, he wo 
ant, 
and 


done ſo, he arreſted r en ant id a e and he 
him to bail, Upon which the 8 moved to 17 febarg 
on common bail, according to che above general t ule, and 
5 tained a rule to ſhew cauſe.— But on ſhewing — a feene of 
* villainy appearing to the court, they diſcharged the rule, and 
(for aid, that the plaintiff was right in laying hold of him as he did; 
+ of Wi for had he (diſcontinued before, the defendant probably would 
or BY have abſconded, and therefore ordered him to be held to ſpecial 
eu bail. Olmius v. Delany. Stra. 1210. 
But where bail had juſtified in an action for 23344. and the 
dude plaintiff not liking them, obtained a fide-bar. rule for leave to 
uh. Liſcontinue on payment of coſts, not diſcloſing that bail had juſ- 
$7% tied in the action which he prayed leave to diſcontinue; and 
led BY then brought a new action on the ſame bonds, laid the venue in 
| Middleſex inſtead of London, made a freſh affidavit of the debt, 
„A carried the ſame with the declaration to the clerk of the rules, 
al. and inſiſted upon his marking the debt ſworn to thereon, in or- 
5 der to charge the defendant in cuſtody of the marſhal with this 
new declaration, {The ſcheme being to detgin the defendant 
till next term, as this being the laſt day of term, de would not 
be able to juſtify bail in this new action till next term.) On 
diſcloſing of the matter by the clerk of the rules, the court ſent 
for the attorney, whoſe counſel cited the above caſe of Olmius | 


and Delany ; and ſaid, that as the bail were inſufficient, this was 


| the likelieſt method of ſecuring- 1 payment of a juſt debt. The 
y court at firſt heſitated what to dp; but held it to be a trick and 
s an unwarrantable conduct in t 8 attorney, and that it ſhould 
730 not have the intended effect, ſor he ought to have aſked leave 
0 of the court to charge the defendant in cuſtody, diſcloſing the 
whole of the caſe to them; and at firſt thought of making a rule 
to ſhew cauſe why the plaintiff ſhould not be at liberty to do ſo. 
But at length they diſcharged the ſide- bar rule, which gave 
2004 leave to * So that the ball to the former ac- 

4 tion 


Where a Defendant may be held to Syrcrar Bar, 
in a ſecond Action for the ſame Cauſe, pending 


tion (who had juſtified) ſtill remained liable to their recoggic! 

E xance. Belchier v. Ganſell. Burr. Rep. 4 pt. 20 2. 7 q 

In C. B. defendant was ſuperſeded three years fince, and wy 

arreſted again for the ſame debt; on which he moved to be di. 

charged on entering a commin appearance. But it appearing tht 

one Williams, ſormerly plaintiff's attorney, had, after leaving 

x declaration in the office, deſerted the cauſe, and abſconded, 

whereby the defendant obtained a ſuper/edeas by ſurprize, with. 

out the plaintiff's knowledge, defendant was held to hail 
Whalley V, Martin, : Barnes, 62. ; 2 j ". mY 


„ 
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Ot Bail. 37 
Of the Affidavit to hold to SEAL BAT. 


* all caſes where the plaintiff is authorized and would com- 
pe] the defendant to give ſpecial bail, and does not mean to 
proceed to outlawry, he makes an affidavit of the cauſe of bis 
action, in order that the ac etiam clauſe may be inſerted in 
his writ, that the ſheriff. may arreſt and hold the defendant to 
bail, which is called dai below ; and by that means alſo he may 
compel the defendant to put in bail to his aQtion, which is called 
putting in bail above ; or, in cafe of his refuſal or neglect ſo to 
do, 2 plaintiff may proceed againſt the ſheriff, as will be ſhewn 
hereafter, bivet © at 2 9 Dl i $55) 

This affidavit, in order to hold to ſpecial bail, may be made 
before any judge of the court, or commiſficner of ſuch court in 
the country ®, or before the officer who iſſues the writ, of his 
deputy ; for which affidavit x s. only it to be paid above the 
ftamp-duties, and then filed with ſuch officer-or his For 
if it is not filed be fore or at the time of ſuing out the writ, the 
court will diſcharge the party from the arreſt on filing common 


bail only. 2 Will. 225. 
The ſtat. 12 Geo; 1. c. 29, requires the cauſe of action to be 


above 10. to hold to ſpecial bai; and both the ſtatute and eſta- 
— courts require a poſitive oath to be made of the 
t, a N f ; 


The form of an affidavit to hold to bail : N55 20 N 


4. B. of, &c. the plaintiff in this cauſe, maketh oath, that the 
defendant C. D. is juſtly and truly indebted to- this defendant 
in the ſum of forty. pounds for goods fold and delivered (or 
whatever the cauſe of action is), by this deponent to the (aid 


\ Da. g 


Sworn the day of 244 
before, &c. 3 | 


An affidavit was made to hold the defendant to bail. It had 
but one amp, and joined together an action of debt on bond for 
8004. and an aſſumpſit for 1 59 and on objection that d and | 
eumpſit could not be joined in the ſame affidavit; and more- 
over, that it was a fraud on the ſtamp-duty; the court diſcharged 
— — — 


Even thot b foch commiGGoner concerned as' attorney for the 
plaintiff, 2275 15 Geo, 2. Bat Common Pleas foch affidavits 
made before commiſſioners concerned as attornies, have been deemed 
inſufficient. 2 Barnes, 37. t 2 


— 


'Of the Affidavit to hold to SezctaL Bain, 


che defendant on common bail in both actions, for the imprs. 
— of joining them in the ſame afhdavit :. but they did rok 


n of its being a fraud on the 


Fr 606-06 „enn 1 pq! > 2. 
An affidavit was made on one ſheet, that defendant was in- 


abted to the firlt plaintiff in ſo much, and ſo to the ſecond and 
third; and thereon defendant was arreſted in three ſeparate hail, 
able actions, all founded on this one affidavit, which was held 
dyregular ; there ought to haue been three diftinRt affidavia, 
= in each cauſe, Rules for common appearances. Barn, 
Too or more defendants in different actions guage be held 
10 hail upon ane _affidayit.. Gilby v. Lockyer, B. R. Dougl. 203, 
Affidavit by a third perſon, that defendant, was indebted to 
plaintiff in 5004, as appears by a ated account atteſted by the 

canſul-at Qporto, objected to as ioſufficient z but the defect be- 

ing ſupplied by <a affidavit of defendant's acknow- 


ledging the ſtated account, the rule to ſhew cauſe why a come 


mos appearance, was diſcharged. Barnes, 19. 
An affidavit was made by a. merchant in Londen, that the de- 
| Kendaut owed the plainiff 2704. 33 appears by an affidavit 
dy the plaintiff in Amfterdam, which the deponent believed to 
be true; but the court ſaid, that there could be common bail 
only, for the oath abroad goald be no ground for proceſs here; 
and then there, was nothing but the belief of a third perſon, 
which is not fufficient, Stra. 129. 
So an affidavit, that the defendant borrowed. of the plaintif 
20001. on bottomree, which money is now due and owing to 
this deponemt by virtue of the. ſaid bond, as thereby may ep 
was held inſufficient, upon an objection made that this was no 
oath of the debt; for ſuppoſe every penny was paid, and a ſe- 
parate receipt taken for it, yet, upon the face of the bond, 
the whole would appear due. Stra. 1157. 

Sg an affidavit, that the defendant accepted a foreign bill of 
exchange, but had. refuſed. payment, &c. deemed” tmſufficient 9. 
hold. ta, ſpecial, heil, [though the affidavit was poſitive that the 
deſendant had accepted the ld here it was" wp 3 5 
*. the defendant was. indebted as apptared by the i bill 
1 7 12 9. f ee e "IN 
| Ser ami by 2 third-perſon, that the defendant was in- 
debted ta the plaintiff in 8001. as appeared by an account ftated 
under the defendant's own hand, held inſufficient, às the plaintiff 
might hase been paid the debt, and the account difcharged, for 
any thing the deponent knew. 177. 11 95 
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Of the Affidavit to hold to SEAL BAL, 
80 an affidavit made by the plaintiff's book-keeper, that the 


defendant was jndebted to the plaintiff in 3400 l. for money had - 


deponent really believed," held inſufficient. Stra. 1226. 
Swearing ol to belief, though with a reference'to accounts 
ſent from abroad, where the debt aroſe, is not Sufficient, 4 Burr. 


3.4 "WK | 
Pot an affidavit that the defendant was indebted to the Ape 


and received by the defendant to the uſe of the plaintiff, as the 


in, &c. as be computes it, was thought ſufficient by the only two = 


judges in court, 4 Burr. 1032. I | 
An affidavit was made by the plaintiff on his going beyond 
ſea, 4 July 1744, that the defendant was indebted to him in 


2771. tor goods ſold and delivered; and on this affidavit proceſs 


was taken out ꝙ May 1747, and marked for bail, But the court 
ordered common bail only ; for though he owed ſo much in 17 

he might not owe it in 1747 ; and the act requires oath of a 
ſubliſting debt at the time of ſuing out the proceſs. Stra. 1270. 


Plaintiff made affidavit, that defendant entered into an agree- _ 
ment with him in writing, and covenapted to pay him 3151. 


for the purchaſe of land; that plaintiff has always been ready 
to convey the eſtate on payment of the purchaſe-money, but de- 
fendant refuſes to pay and to take the eſtate, whereby plaintiff 


ſwears himſelf damnified 401. And this was held not ſufficient, 


and a common appearance ordered, *Tis not reaſonable that 
defendant ſhould" be held to bail for ſuch damages as plaintiff 
mop he has ſuſtained, and is pleaſed to ſwear to. Barnes, 
108.” | | Y 
Plaintiff made affidavit, that defendants I viz. baron and fame], 
or one of them, was indebted for board, &c. provided for the 
wife, The defendant huſband moved for a common appear- 
ance, The court held, that if an infant marries a woman 
full age, be is liable to pay her debts, but thought plaintiff's 
fidavit not ſufficigntly certain. On which plaintiff aſcertainin 
what was due before and what after marriage, &c. the ſum f 
which bail was to be given was 9 at a judge's cham- 
bers. Barnes, 95. ; $27 
The plaintiff made oath of his debt before a burge-mo/ter in 
Holland, who certified an account to the plaintiff's agent here, 
who made an affidavit that he believed the ſaid oath and account 
current to be true, and thereupon ſued out a writ, and held the 
defendant to bail; but the court diſcharged the defendant-on com- 
mon bail, 1 Wilf, 231. | | r 
But where an afgnee of a bond ſwore that the obligor was 
indebted in 901. for principal and intereſt, as be believed, the _ 
| be 


5 . 


Ot Bl. 39 


4 Ot Bail. 
of the Afﬀidavit to hold to SPECIAL Bait, 


55 it ſufficient to hold to ſpecial bail, Trin. 16 Ges. 2. Lowland 
v. HBaſſet. ö p | 
2 attorney made affidavit, that there is a bond, that 
money appears due; and defendant a year and a half ago own- 
ed the debt, and offered to compound. Motion for defendant 
for common appearance. Shew cauſe. The firſt part of tha 
affidavit was held deſective, but the latter proving the acknow- 
ledgment of the debt, it was held ſufficiem- to hold to hail, 
Darch v. Parney, Barnes, 82, 3 
An affidavit that the defendant is indebted to plaintiff in 103. 
for goods which the defendant converted to his own uſe, is (uf- 
ficient to hold a cyſtam- houſe officer to bail in rener. 1 Wi 
bY * a : f 9 
If an executer ſwears to the books of the teſtator, and that be 
believes them to contain a true account, and that the debt i 
ſtill unpaid, it is ſufficient to hold to ſpecial bail, , .. 
But an affidavit by an executrix, that the defendant was its 
debited to her teſtator (ſo much) as appear by the bogks of her 
teſtator, was held inſufficient, and common bail ordered. Stra. 1319. 
An affidavit made by an adminiſtrator that the defgndant u 
indebted in 40/1. as deponent believes, and as appears by nate; 
the judge in the Commen Pleas, who had ordered a common af» | 
arance, was to be reattended, Barnes, 70. a 
The court held, that to hold to bail in ations on bonds to 
ve harmleſs, &c. as well as in actions of covenant, the plain: 
tiff muſt ſwear poſitively, and certainly how, and for hom 
much he is damnified : For the court cannot take it by impli- 
cation. Barne, 109. : 2 
An affidavit that the defendants were indebted jeinthy, not 
ſufficient to hold them to bail ſeverally. 2 Barnes, 585. 
An affidavit that the defendant was indebted to him in ſuch 
a ſum, as appears by agreement bearing date ſuch a day, beld 
inſuſſicient. 4 Burr. Reb. 1447. me 
here was an agreement in writing to deliver a certain 
quantity of goods within a certain time, at the price of 3004 
or in default thereof to forfeit and pay to plaintiff 1001, Adtion 
was brought for the penalty, and upon the queſtion of bail, the 
court thought defendant ought to be held to bail. Barnet, 86, 
In caſes of bankruptcy the courts require the affidavit of the 
debt to be as poſitive as in other caſes, unleſs it appears. that 
the bankrupt refuſes to make the ſame, 2 Barnes, 65. 2 Bar 
nard. X. B. 284. | e 
II the affidavit by the offignees only refers to the bankrupt 
books, without adding that they believe the ſame to be wn 


- 


py 


Df Bail. | 45. 


of the Affidavit to hold to SrCIAL BAL, © | 


it i wet fuſion to bold to bail, Fludyer aſſignee of Fathſon v. 
Hughes, 27 Ge. 22 | erer 
Or if th affidavit is only that the defendant is indebted, a 
zppears by the bankrupt's book, not ſufficient, Stra. 1219. 
But if the aſſignees ſwear that the defendant is indebted, as 
zppears to the deponents by the laſt examination of the bank- 
npt, and as the deponents verily believe, and that they have 
not received the debt, or any part of it, and that mY leve it 
to be ſtill due, ſuch affidavit is ſufficient for ſpecial bail, 4 Burr. 

, L R 19 2. "a 1 — * . 
F An a devi made by one convicted of felony, not ſuffitient 
71 to hold to bail. Barnes, | 


8, 411 n 
Affidavit made by a 22 returned from tranſportation, 


de not ſufficient, Bar nes, 79. | "he 
| is But an affidavit made by one convicted of perjury was held 
ſufficient : For though plaimiff cannot be a witneſs, * be 
in” WJ muſt not he ſtripped of his legal remedy to recover his juſt 
her debts. Barnes, — 1 | * 5 1 - 

I Hence it appears, that affidavits couched in terms of reference 
” on, have been held inſufficient, as ſuch affidavits are not ac- 
„; WH cording to the ſtatute, which requires a poſitive oath of a ſub i- 
ate WY ing debt, in order to hold the party to ſpecral bail. Such affida- 
vits are always rejected in the King's Bench. But in Long v. 
to Lynch, Hil. 11 Geo. 3- in the Common P leas, it was held by 
ins Gould and Nares, juſtices, De Grey dubitante, but Blackflone 
ow contra, that circumftances of the cauſe of action are ſufficient in 


li- an affidavit to hold to bail, without poſitrvely ſwearing to 122 | 


debt, 2 Blackſ, Rep. 740. 
not If the plaintiff who wants to hold defendant in England to 
bail lives in Scotland, ſuch plaintiff goes before a magiſtrate 


ach there competent to adminiſter an oath, and makes affidavit, ,ia 


company with another perſon who is ſhortly coming to London, 

On the arrival of this perſon in Londen, he makes affidavit that 
ain WY the former affidavit of the debt was made by the plaintiff, that 
ol. the hand · writing ſubſcribed thereto is his own hand-writiog, 
ion WI that the ſaid affidavit was made and taken before a magiſtrate 
the who this deponent believes had competent authority to admi- 
6, niſter an oath, and that the hand-writing ſubſcribing ſaid affi- 
che WI davit is the hand- writing of ſuch magiſtrate ; on which ſeyeral 
hat WW afidavits a judge makes an order to bold to bail. 


af 


pt's | 


42 Of Bail. 
Of che SI MENTAL Arrip Avr to Hold to 
| SPECIAL BA:: „ 


* 
+ 7 


HEN a plaintiff has once ſworn poſitively, to his debt, in 
0 der to hold the defendant to pre bai, the court. of 
King's Bench will never receive any affidavit whatever either to 
explain or contradict the. plaintiff's oath z, even an affidavit of | 
the plaintiffs confeſſion that the defendant owes him nothing, 
will not be received, 1 il. 33. 
But the Liar in the Common Pleas ſomewhat differs in thy 
particular from the praQice of the court ef Kin}'s Bench, and 
admits of ſupplemental and even contradictery affidavits z for they 
hold, that notwithſtanding the plaintiff makes a poſitive affigdayit 
of his debt, yet the matter, of, bail is examinable by the court. 
The plaintiff made an affidavit of his debt in order to hold 
to bail; but the defendant making an affidavit that he believid the 
whole debt would appear to be paid, a common appearance was ale 
lowed the court. Barnes, 66. nariel. ad warts 
An affidavit made by a third perſon, that the defendant was | 


a 
indebted, as appears by a_/ated account, was held in/afficient; 
but ID a? by another affidavit, that the defendant owned 


erm rind v7, nubbn 
So where an executor at firſt only ſwore to the debt 6 . 
peared by the accounts of the deceaſed, a ſubſequent affidavit 
that he believe the debt to be due, was admitted to hold to 
bail, 2 Black. 8506. | „ .. 
So in caſe of a „a ſupplemental affidavit, was admitted; 
| that the money appears to be due, and that the defendant 
owned the debt a year and an half ago.” Barnes, 8. 
Aﬀidavit that the defendant was indebted if the ſhip Safir 
was not wnaveidably loſt, primd facie ſufficient ; but affidavits 
read on both ſides controverting the fact. 2 Barnes, 588. 
If a defendant has been diſcharged from an arreſt on perjured 
bail, the court will ſuffer the plaintiff to hold him to bail again 
in a ſeeond action for the ſame cauſe before he diſcontinues the 
firſt, _ Olmius v. Delany. 2 Stra. 1216. 24 act) 
But where the affidavit to hold to ſpecial bail was defeRive, 
and common bail was ordered, on which the plaintiff, 19 April, 
made a full affidavit, and took out a new writ, and held the 
defendant to bail: and then the next day moved to diſcontinue 
upon payment of coffs, the court of B. R. ſaid, that the plain. 
tiff had been too quick, for he ſhould have had the coſts taxed 
and paid before he took out a new writ: So ordered the de- 
fendant to be diſcharged upon common bail again, and the plain- 
tiff to pay him the coſts of his application. Bellifante v. Levy- 
2 Stra. I209, | | - ; 10 


6 Dt Bam +» 
„nn what Caſes there Hall be Common Bait only} | 
when the Writ was for SPECIAL Batt: 

10 ball is put in where It is hot required,” it dev not 
I 1 5 court Wot ordering common Sh, 64. 1099.” * 


rr >” AO AaS, 


An ac ctiam was, put into the capias, which wif indotſed 
bail by affidavit,, and defendant was arreſted and held to ba 
thereon : but by miſtake in the proeeipe for the ' writ left with 


common appearance was ordered, Barnes, 7 
| Common bail ordered, though the deſendunt was artefted on 1 
note given by him after a former action was ſuperſeded.” Hrs, 
1218, | | wap 
On an affidavit that defendants were indebted to plai - 
nerally in 13 J. 4 captas was indorſed to hold them t6 afl. 
ac etiam was againſt them ſeverally, and they were /avralh'ar- 
reſted and held to bail. e plaintiff having proc 3 
againſt the (Nerf, "it was moved for à amin appettrants, 
to ſtay proceedings againſt the ſheriff, \infiffing ab che affldavit 
was of a joint. demand and the indorſement CR chat 
there was no affidavit to watrant bail in ſeparate actiohs., It 
was urged for plaintiff, that the act requiritig ar'' affidavit does 
not require it to be very particular; and that an affidavit that 
defendants are generally indebted, is ſufficient to hold them to 
bail jointly or feveraily, But the court thought the affidavit not 
ſufficient to hold defendants to bail ſeverally; arid plaintiff elbſed 


X 2 


— 
— 


joint action. Barnet, 70. * : F 

A. was indebted to B. in 1004. for which B. arrefted bim, 
and an agreement was made, that B. ſhould receive . wagts, 
and A, delivered, up all his vouchers, and afterwards B. arreſt 
| ed him again, but the court diſcharged A. on common bal. 
od Where an aQion is vexatious, the court, on - ym will 
in WI" 'cbarge defendant on common bail. 2'Blatkf, Rep, 809. 
he A defendant might have pleaded bankriptcy in the firſt action, 
but did not, and there was a vetdict and judgment againft him: 
je, and an action was brought againſt him on the judgment, where- 
il, pon he moved to be diſcharged on common bail, becauſe the bond 
he WI” hich was the foundation of the demand was before bank 
we optcy. But per Cur. we can look no farther back than the 
a udgment, and therefore there muſt be bail. Stra. 477. | 
A plaintiff having miſconceived his action, diſcontinued and 


e 8 


Ut had arreſted defendant in an action on the caſe; on'a 
agreement 
9 


the filazer, no ac etiam was inſerted ; for want of which, 'a 


with a propoſal to accept 13 . for the debt and coſts in the | 


reſted defendant again for the ſame cuuſe ; and the court re- 
uſed to diſcharge him on common bail, becauſe it was a thiſtake 
only, and not done to oppreſs.— The caſe was this, the — N 


In what Caſes there ſhall be Common Batr only, n 
when the Writ was for SegciaL Bair. 


agreement ſigned and ſealed, but not Admped 5 and when the 
cauſe was at iſſue, the plaintiff's attorney found out that he hail 
made a miſtake in declaring in caſe [the writing, being made in 
Ireland, where no ſtamps are neceſſary}, and that he ought © 
have declared in covenant, therefore diſcontinued and atreſted the 
defendant again. 2 Will. 381. | Wi 

Defendant gave his note for 36 J. arid was afterwards dil 
charged on, the inſolvent ac?; and after that, meeting with plains 
tiff, he promiſed to pay the debt at two guineas per month, and 
paid twelve aceordingly. Plaintiff then arreſted him for the u. 
ſidue, and on motion, the court diſcharged him on common bail oni, 
ſaying it was no new conſideration, but the old debt. Stra. 1233 

A bankrupt having obtained his certificate, promiſed a c. 
ditor who had not proved his debt under the commiſſion to pa 
him, and was arreſted by him. But the court diſcharged him or 

common bail. Burr. Rep. 4 pt. 736. ee 

Plaintiff's teſtator had executed a letter of licence to defend- 
ant for five years, which were not expired, Defendant wy 
arreſted and held to bail at plaintiff's ſuit ; on which he moe 
to be diſcharged on a common appearance: but the court denied 
the motion, being of opinion, that entering into the queſtiog 
about the letter of licence (which could not amount to mon 
than a releaſe) was entering into the merits of the cauſe, Bin 
Exor, v. Douglas. Barnes, 63. 

In C. B. on motion for a common appearance, a copy of plain- 
tifF's affidavit to hold defendant to bail was produced, whereby 
the action appeared to be for entering plaintiff's ground, taking 
away and ſpoiling his hop poles, and treading down his hop 
plants to the damage of 20/. and though inſiſted that plaintiff 
cannot be his own judge of the damages, either in treſpaſs, of 
in a ſpecial action upon the caſe, and that defendant ought nd 
to be held to bail without a judge's order, yet the court (aid 
that plaintiff is the proper perſon. 

If the wife only be arreſted on proceſs againſt huſband and wile, 
ſhe ſhall be diſcharged on filing common bail only. Pratt. Reg. 6s 
but the marriage muſt be clearly made out, 2 Barnes, 80. as by 
producing a copy of the regiſter or certificate, and proving that 

her coverture was open and notorious. 

But ſhe ſhall not be ſa diſcharged if both atreſted. Prod 
Reg. 93. Barnes, 67. ſed guære this, for in B. R. Baron and 
Feme were arreſted for her debt dum ſola, and the court dif 
charged her, and ſaid the huſband muſt lie till he puts in be 
for both. Stra. 1272 | 1 


Vor. 


. n . 


* 


„un vhat Caſes there ball be Common-Bats only, 


when the Writ was for SPECIAL Bail. 


the In a late ciſe in C. B the court ſaid they would not diſcharge 
hal BY fene covert, when ſued as a ſeme ſole upon 1 common appear» 
en, unleſs defendant lives with ber huſband, and the che- 


tu ture be open and notorious. 2 Blaciſ. Rp. 903. l _ 
the [f defendant produces a duplicate of his diſcharge puns, 
te tive, he ſhall be diſcharged on common bail only. Barnes, Br. 
5. 88. the OA. a4) foe tt ard tr {es 
oo So if defendant, 2 —_—_ produces bis certificate allowed, 
anl WWconfirmed, and enrolled: —But the court will not di 4 


tu pt on common bail when the commiſſion appears to have 
been groſsly fraudulent.” 2 Biaciſſ 925. M 
23% Defendant had undertaken to indemnify” plaintiff from be- 
cre- ¶ Nroming bail for him in an action, and then became bankrupt z 
ed being arrefted by plaintiff, whoſe recognizance of bail had 
n on : 


een forfeited after the bankruptcy, and againſt whom proceed=. 
gs had been had ſo far as a ff. fa. againſt his goods, moved to be 
liſcharged on a common appearance, urging that he had de- 
ivered up all his effects, and that plaintiff ought to prove 
is debt and come in as a creditor, The court held; that 
hough by the ſtatute 7 Geo. 1. c. 3. debts from bankrupts' 
ecured by promiſſory notes, and payable at a future 10 _ 
e proved, and dividends received, deducting a rebate of intereſt 
nd diſcount; and. by 17 Geo. 2. c. 32. the obligees in bottoms" 

e and reſpondentia bonds, and the aſſured in policies, are pro- 


lig. WW ided for; yet this caſe, wherein the cauſe of action did not 
redf rue till after the bankruptcy, and where the money was to 
king WWccome due upon a contingency, is not within any of the ſta+ 

| hoy es concerning bankrupts; and conſequently plaintiff cannot 
* e relieved under the commiſſion, Defendant muſt be held to 
5 


ail, Barnes, 113; vide 2 Stra. 867, 4160, 2 Par Nil. 
ms, 1479. \i ; : 


: } * 
Vor. I. | M , . . Of. | _ 


it 


46 Of Bail. 


Of filing Common Bair, and entering a Con. 0⁰ 
MON APPEARANCE. =” 


WHEN defendant has been with a copy of uh pre- 
ceſs, he has ia all caſes eght. days, excluſive of the tetum- 
day of the proceſs, to file common; bail, if in B. R. 9 
4 pt. 56.—or enter his haare if in C. B. by the fla, 

5 Gea: 2. c. 27. 

I deſendant does not file common. tail in ; that time, the "oy 
tiff may, on affidavit made of perſonal ſervice of proceſs, fil 
common bail for bim, if in B. R. or entet an appearance (or 

im, if in C. B. but then the words muſt be written, © filed 
according to the ſtatute ;”” i. 4. 12 Ges, 1. c. 29. 

If plaintiff enters appearance for defendant for the expins 
tion of the time in which defendant has. to do it himſelf, vir, 
eight days excluſive of the retur u- day of the proceſs, defendant muſ 
complain of the irregularity before judgment, otherwiſe he will 
de too late. 2 Barnes, 211. Prad. Reg. C. B. 355» 


r C. B. 
"Jab, R. the common bail@= In C. B. common. approrony 

piece when the ſuit is 8 to writs are entered with the 

me in the followi pe, on farin manges; | 

a treble ——— filled * 
up, and which muſt be filed 

with the. clerk of the common 

bails in the King's Bench office. 


22 Term, the 22d year of | Middleſex. Appearance i 
the reign. of king e C. D. late of, Sc. an 
the Third. © ter (as named in the writh 

Middleſex (to wit). C. D. is at tho ſuit of 4. B. | 

delivered to bail on 2 cepi 5 
corpus. E. F. | 

To Fobn Dee, of London, | 

| Gent. | 

and 

Richard Roe, of ſame place, 

Gent. 

0. P. attorney for defend- 
ant 

{ at the ſuit of A. B. | 


* 


i 


AX 3 


* 


B. R. | 

If filed by plaintiff, inſert 
« filed according to the ſta- 
tute,” 

For filing this is paid,  whe- 
ther by plaintiff of defend- 
ant, if in term or within fix 
days after, 1.4. 2 4,—if after 
that time 4 d. for a poſt ter- 


Of Bail, a” 


Of filing Common BAlE, and entering a CoM- 
MON APPEARANCE, 


C. . 


In C. B. for entering an 3 : 
pearance is paid 25. N | 


fendant, vis. one ſhilling king's 


duty, and one ſhilling for en- 


tering ; and if more than one 
defendant, 4 d. for every de« 
fendant over; | 


Mum. 


At the expiration of the time the plaintiff's attorney ſearches 


ZE TE? E277? 


made before any judge of the court, or any commiſſioner in the 
countty, authorized by the court to take affidavits, or before the 
proper officar for entering the appearance, or his deputy, accord- 
Ing to the ſtatutes 12 Geo, 1. and 5 Geo. 2. plaintiff files bail or 
nters the appearance for him. This, affidavit is to be filed 
fratis, and is to the following effect: | 


J. B. againſt C. D. In B. R. or C. B. (as the caſe is). 


J. S. gentleman, maketh oath, that he this deponent did, 
dn the day of at in the county of 
perſonally ſerve the defendant C. D. with the writ or 
raceſs hereunto annexed, by ſhewing him the ſaid annexed 
writ or proceſs, and at the ſame delivering to him a true copy 


£5 


aſe made is provided. | 


before me, Cc. 


he cauſe, 


When the ſuit is by original in B. R. an appearance is enter- 
with the filazer there in the ſame manner as an appear- 
nce in the Common Pleas ; and the affidavit of ſervice, when by 
1ginal, is like the above, only ſpecifying the writ, and where 
eturnable. l | 


ext ofter the morrow of the Holy Trinity, with notice to appear 

the 25th May. Appearance was entered by ant} wr I, 

ad judgment afterwards pr OWE defendant moved might 
. | 


if defendant has appeared himſelf, if not, then upon an affidavit - 


hereof, on which copy was an Engliſh notice in writing of the 
ntept and meaning of ſuch ſervice, as by the ſtatute in that 


Sworn, Er. | 1.8 


This affidavit is irregular if ſwofn before an attorney in | 


An attachment of privilege in C. B. was returnable on Friday 


48 | Df Bail, 


Of filing Common Ba1r., and entering a Coy. 
MON APPEARANCE. | 


be ſet aſide, the appearance, being entered by plaintiff one day, | 


if not two, before the time for defendant's appearing expired. 
Rule 2. On ſhewing cauſe it was inſiſted, that the cauſe of 
action was above 10 / and therefore this was not a proceeding 
on the 5 Geo, 2, but on the 12 Gee, 1. where defendant has but 
four days to appear. But the court thought, that as no ſum 
was mentioned in the writ, it ſtands at large, and appearance 
by plaintiff irregularly entered: but it appearing that defendant 
afterwards had notice of the declaration being left in the office, 
he ſhould have applied before judgment, and was too [ate after, 
and therefore diſcharged the rule. Barnes, 243. Ref 


Ot Ball. 49 


Of Bai to the Sheriff upon the Arreſt, 
WHEN the ſheriff or his officer has arreſted the defendant 


by virtue of the bill of Middleſex, latitat, capias, &c. he 
muſt go to priſon if he cannot give bail for his appearance at 


the return of the proceſs. ' But the ſheriff muſt take reaſonable 
bail if it be tendered, otherwiſe an action lies againſt him by 
the defendant. +» 3 * . ys 

The ſheriff indeed, if he pleaſes, may let the defendant go 
without any ſecurity after he has arreſted him; but then he is 
liable, upon default of the defendant's appearance at the re- 
turn of the writ, to an action at the ſuit of the plaintiff in the 
original action for an eſcape. So if he did not arreſt him when 
he might, and had him in view. : $ 4-47 : 

The method of putting in bail to the ſheriff, is by enter- 
ing into an obligation called a hail bond, with two ſureties 
—_ for inſuring his appearance at the return, to this 
eftect : | | 

Know all men by theſe preſents, that we C. D. of, &c. 
E. F. of, &c, and G. H. of, Cc. are held and firmly bound to 
— — Eſq. ſheriff of the county of Middleſex, in the ſum 
Of — (double the ſum indorſed on the writ), of lawful 
money of Great Britain, to be paid to the ſaid ſheriff, or his at- 
torney, executors, adminiſtrators, or affigns ; for which- pay- 
ment well and truly to be made we bind ourſelves, and each of 
us for himſelf, in the whole, our and every of our heirs, exe- 
cutors, and adminiſtrators, firmly by theſe preſents. Sealed 
with our ſeals, and dated, &c. 

The condition of this obligation is ſuch, that if the above 
bounden C. D. do appear before “ our lord the king at V- 
ninſter, on, Cc. [if by bill, &c. a day certain; if by original, 
a 5 return day], to anſwer to A. B. in a plea of treſ- 
pals, and alſo to, &c. according to the cuſtom, &c, then this 
obligation to be void, otherwiſe to remain in full force and 
virtue, | | 
The bail band is on a double ſixpenny ſtamp ; and the ſum 
indorſed uſually written in the margin of the bond. 

When this bond is entered into, the defendant is diſcharg- 
ed from the arreſt, and left to his option to appear accord- 


ing to the exigency of the proceſs. If he does not appear, 


the plaintiff proceeds, as will be ſhewn hereafter in its place. 


dd if in c. . „ before the juſlices of our lord the king of the 


M 3 A bail 


Fo Df Bail, 
of Bary, to the Sheriff upon the Arreſt, 


A bail bond to appear to a writ returnable out of term, i is 
void on the face of it. Stra. 339. Fort. 363. 

And a bail bond executed after the oro of the well, 
void by the ſtatutes. Vide Lord Raym. 

It has been held, that on an — of contempt the 
ſheriff may take a bail bond, but the plaintiff i 1 jor obliged to 
fake ap D e 2 Salk bog. | 


of 


of 


n 


Of entering into Bail BEToR A COMMISSIONER, 
f ü 
BY the 4 & 5 N. & M. c. 4. the judges of the ſuperior cuurte 


are empowered to appoint commiſſioners in the counties of 


Enland, to take recognizances of bail in cauſes commenced in 


the ſuperior courts. 
When bail is put in before a commiſſioner in the country, the 


attorney takes a * bail piece properly engroſſed and filled up to 


the commiſſioner who takes the recagnizance, of which caption 
an afñidavit to the following effect muſt be made: 2 


B. R. er U . 1 4 14.aGnit ad 
(according which court it is in) F enen | C. D. defendant. 


J. S. of, Sc. Gent. maketh oath, that the recognizanc 3 
bail hereunto annexed was duly acknowledged by E. T an 
G. H. the bail therein named, · in this deponent's preſence, 
before . Eſquire [the commiffioner], who took t 


Sworng Ce. before me, | | F.. 

Bail before a commiſſioner in the country muſt be put in within 
| the following time: TOES 

If on Proceſs of B. K. If on Proceſs of C. B. 

It muſt be put in within It muſt be ſo taken that it 

days after the return of the may be allowed by a ju 

_ - : Hog conditionally, and filed with t 

\  filazer within eight days after 

the querto dis poſt of the return 

of the writ. | 


The recognizance fo taken by the commiſſioner, with the affi- 
darit of the caption thereof, muſt be tranſmitted to one of the 
judges of the court from whence iſſued the proceſs, | 

/ | 
In B. R. * In C. B. ' 

If taken within forty miles If taken within milts 
of London or Weſinhimſter, it of London or Witminſter, it 
muſt be tran d within muſt be tranſmitted within en 
eit days after the caption. days after the caption. 


— 


—— 
»„— 
— 9 — 


* Vide the form of a ſptcial bail piece under the next head, and 
obſerve the diſtinction between one to a ſuit by 6://, and original, 
M4 | It 


32 | Df Bal. 
Of entering into Bail BE TORE a COMMISSIONER, 


In B. R. | In C. B. 
If above forty miles, then If above forty miles, then to 


to be tranſmitted within f/teen be tranſmitted within u 


days (unleſs all the judges be days, &c, Eaſt. 5 V. & M. 
on the circuit, and in ſuch eaſe | 88 
as ſoon as any one is returned). 


Aich. 8 M. 3. . 


Notice of putting in bail before a commiſſioner muſt he 
given in 7 [if in B. R. excluſive] after the ciption— 
f the laſt of the four days be Sunday, then the Monday after i 
as one. 1 + x of 
And when the bail is tranſmitted to the judge, notice thered 
muſt be given to the plaintiff's attorney to the following effes, 
if in B. K. by bill: | 0 x 


+ 
| | . - A, B. plaintiff, and 
In F ban 1 between | C. D. defendant. 
Tanke notice, that the recognizance of bail, acknowledged 
and tranſmitted in this cauſe, was this day left with Mr. Juftice 
, at his chambers in Serjeant's-inn, Chancery-lane, Lu- 
don, for his allowance: and the names of the bail are ¶ ſpecify- 
ing them].—If the ſuit is by eriginal, ſay, was this day filed 
with the filazer, and the names, &c. 7 52 

Bails taken before commiſſioners, and tranſmitted to and al- 
lowed by a judge, ſhall be delivered to the clerk of the judge, 
who ſhall allow the ſaid bail: which clerk hall take the fees 
que to the proper officer for the duty thereof, and forthwith 
deliver the ſame to be filed. 
© Note, By the ſame ſtatute 4 & 5 V. & M. judges of affe 
in their circuits are empowered to take recognizances of bail, 
N ſhall be tranſmitted and received as aforeſaid, without 
oat * 

By rules of both courts, every commiſſioner is to keep a book 
for entering the names of defendant and his bail, and of the 
plaintiff, as in the bail-piece, and the time of taking thereof: 
and the name of him by whom ſuch bail ſhall be tranſmitted, 
and alſo the name of the attorney for the defendant, that plaia - 
tiff s attorney may reſort thereto for information. 


'R 


533% = F 


2 
. 


F the ſuit is 
filazer muſt 


Df Bail. 53 
Of putting in SpECiaL BALL in Town. 
In B. R. | N In C. B. 


1 at original. we 3 


called up- who iſſued the writ, is to at- 


on 2 attend à judge, with his tend a judge with the n 

book; and if the bail are and bail, who will take the 
ready, he will take the re- recognizance, and the 
copniZance. | It is uſual for de- makes an entry of it in his 
fendant's attorney to make a book, which he will afterwards 
note for his inſtructions, — draw up in a proper form, if 
cifying the county, the plain- there ſhould be occaſion to ſue 
tiff and defendant's names, the the bail on their recognizances 


names and additions of the 30 

bail, and the ſum ſworn to. p * ä „ 
If the proper fazer cannot attend, the © recog izance may 

be taken without him on a piece of parchment "with. A 


double twelve- penny lamp, in this form : 


* 


the 


carpenter, at the ſuit of 4 B. for 1001. 
upon promiſes, returnable on the morrow of | 
the Holy Trinity. 


Bail E. F. of Cheapfide, Londm, hoſier, 
C. H. of the pariſh of Saint Paul, Covent 


Garden, in the liberty of // miner, in 
the county of Middleſex, oilman. 


Taken and LR 1 
day 
before O. P. att. for def. 


„ capias rern of Ends _ 2 


Afﬀidavit for 5017. 


The uefendant bound in 100%, |. | 
Each of the bail in-50/. 


of 


as — 


If the deſendant is not elle, and does not enter into 
the recognizance, then the bail are bound in double the * 


12 


* 


— the ballin B, R. is paid 161 64, in c. f. ſome 


what more. 


54 Or Ball. 


Of paiting in Sr ECIAL BAIL in Town, 


ſworn to. The condition is to this effect: Vou (naming 
the defendant if preſent) do acknowledge to owe to the plaid. 
tiff 100 J. you {naming the bail) do ſeverally acknowhedgs 
to oe to the plaintiff 50 J. a-piece, to be levied upon your 
ſeveral goods and chattels, lands and tenements, upon condi 
tion, that if the defendant be condemned in the ſaid action, 
he ſhall pay the condemnation money, or render himſelf [uny 
the cuſtody of the marſhal of 'the Mar ſpalſea of the court, uf in 
B. R. — / in C. B. ſay, a priſener to the Fleet for the ſame}, and 
| Omggen ſo to do, you {naming the bail) undertake to do it for/ 
m—_— >; 04 g p 

If defendant is arreſted by a teſtatum capiar, bail muſt be pu 
in with the filazer of the county into which the ſuppoſed © 
pias iſſued, and not with the filazer of the county to which the 
ieſiatum ts directed. dun een 
So that if defendant was arreſted on a teſiatum capiay, bh 
attorney muſt take particular care, that bail is entered and 

filed with the filazer of that county wherein the action was 
laid, or into which a former writ is recited to have been iſſued, 
and not with the ilazer of that county in which defendant was 
arreſted : or otherwiſe the Bail· bond may be aſſigned, as it is not 
to be ſuppoſed that plaintiff's attorney will ſearch with a wrong 
filazer+or the ſheriff may eventually be fixed, 

Where ſpecial bail is put in by miſtake in a wrong county 
[as on & reffatum capias out of Middleſex into Briſſal, and bail i 
put there, inſtead of Middleſex], it is as no bail: and plaintiff, 
if he enters a common appearance for the defendant, and files a 
declaration in the office de benz fo may ſerve notice of it on 
defendant in perſon. Fiſher v. Levi. Eat 16 Geo, 3. C, 6, 
2 Black. Rep. 1061. | 


If the ſuit is by bill in B. R. a like bail - 
piece as before is engrofſed—ſpecifying only 
the term,—that defendant is delivered to bail 
on a cepi corpus; and the names of the bail 
and where they live {without their addition], 
together with the attorney's name. Which 
bail-· piece muſt be taken to a judge's chamber 
with the bail, and the jaar s riert will take 
the OS which is expreſſed to 

e thus: 


Vou do in and ſeverally undertake, that if the de- 
ſendant C. D. ſhall be condemned in this action, at the ſuit 


of the plaintiff A. Z. he ſhall ſatisfy the coſts and condemns» 


tion, 


Dt "Ball, 1 


1 


Of putting in Sex crsL BA in Town. 


tion, or tender himſeſf ite there/lody: of the mearfbal of the Au- 
| iis of the eoutt, of you will. pay the Colts and-condemaation 
Y nn. wart eit done; e Nd aids 44s 

la the Common Pleas bail are «na ſum certam; but 
in the King's Bench they are not bound in u ſum certain, but 
only undertake that the defendant ſhall pay the condemnation 
money, or render his body to priſohg and the recognicance = 

| being general, muſt be reduced by the judgment to a certnirity3 
and WW but they are notable to a larger amount than is ſworn to a 
for WM indorſed on the writ. Vide Salt. 102. {Noe 
| A recognizance of bail was ordered to be amended, by 
making it in an action of treſpaſs and aſſault ad damnum of 
2000 J. inſtead of 200 J. en aſſumpſit. Two actions were 
depending between the parties, and bail was put in to the 
ation of aſſumpſit, before the bail now amended was put in, 
which wag intended to have been in the action of e//ault ; 
but by miſtake of the was taken in the other action, 
contrary to the inſtructions given. Faget v. Vantbiennen. 
Barnes, 59. | 

When bail is put in, notice muſt be given thereof to the 
plaintiff's attorney in this manner; firſt naming the court, and 
parties plaintiff and defendant, | 

Take notice that bail was this day put in for the defendant 
in this cauſe [before — naming the judge, if in B. R. by bill, 
at his chambers in Serjeant's-inn, Chancery- lane, London], and 


tif, rde names of the bail are, &c. naming them and 
2s a dbeir place of abode, ——Dated, &c. 

00 Your's, 

„ Z. M. att. for defendant. 


To Mr, O, P. plaintiff's attorney. 


If the ſuit is by original in B. R. ſay, „ That bail above 
i was this day put in for the above named defendant, with the 


If defendant is arreſted by a wrong name, and puts in bail, 
and would take advantage of the miſnamer, he ſhould not join 
n the recognizance, and then he is not eſtopped to plead it. 
Vide Salt, 3. 8. 1 R. Raym. 249. 1 Vent. 154+ 


I 


| If bail is put in in term time, 4 f. is paid, viz, 24, 6 d. to the 
de- Falter, 17. judge's clerk, and 6 . porter. If in vacation, the 
ſuit ge p clerk rakes 2 4. In 


56 Ot Bail, 
Of putting in SE cIAL BAL in Town, 


In civil a&tims defendant is not of neceſſity to be joined in 
the recognizance, as in criminal caſes : and. even in 'orimingl 


the court of King's Bench have diſpenſed upon motion 'made u 


that purpoſe, with the party's joinin with bie bail in the w. 
—— as in Lord Banbary's ak. 


f no exception to 'bail 'is made within due time, * 
defendants may make affidavit of the ſetvice of notice "that; 


ſuch bail was put in, upon the back of the bail- piece (fo 


/ which no fee is vermag 


or. flir. 5 x) * e 


. Of Bail. 2 


When SPECIAL BaIL are to be put in; and if 
taken, when filed, _ _. 
RAIL may be put in after an arreſt before the return of the | 


* 


writ ; but never before the arreſt, without conſent. Barnes, 


83. Pra. Reg.'51. and Kindley v. Cunningham, Eaft. 8 Gro. 3. 


In B. R. In C. B. | 
In Londen and , Middliſes In Lindon and Middleſex 
ſpecial bail is to be put in, in ſpecial bail is to be put in, in 
wr days, excluſive of the day four days of the appearance day 
of the return of the writ. of the return of the writ, 
In any other within fix In any other county within 
excluſive ; unleſs the laſt of the eight days ®. ' | 
wr or ſix days be Sunday, and 
then to be put in within the 
Menday following. Mich. 8 


anne. Stra. 782. 914 Ty 


If the bail put in are accepted, the bail-prece ought to be filed 
by the attorney who put it in, within #wenty day: after. 


In B. R. when the ſuit is In C. B. if the bail are ac- 
by bill, and the bail are accept - cepted, the bail. piece is filed 
ed, the bail. piece is taken and with the filazer, 
hled with the ſigner of the writs, | 
for which is paid 44.—lf by 
riginal, it remains with the 


o 


In C. B. the judges in the treaſury refuſed to order a bail- ' 
ece to be filed, twenty days being elapſed ſince the caption ; the 
ule being in ſuch caſe, that it .ſhall not be filed without leave 
of the court. But the court being moved afterwards, upon the 
alidavit of defendant's agent, that he received the bail-piece in 
cue time, but that it was omitted to be filed in due time by his 
clerk's nezleR, they ordered it to be filed. Barnes, 65. 


oO 
this. 4 aa th lt. the * 


nis the practice in C. J. in almoſt bll caſes, to reckon the days r- 
clißve; whereas in B. R. they are vſaally reckoned exclaffor. So that 
it happens from the difference of reckoning, that in ſhort terms, it may 
be the means of gaining a term. u 


— 
— 6 


- 


- Of excepting to Bait: 1 | 


FF plaintiff thinks the bail put in, or tranſmitted, inſufficient, 
he Mag except to them, and thereby oblige them, to apgeu Wil ;; 
and 22 by. ſwearing themſelves houſekeepers, and world BN - / 
double the ſum for which defendant was arreſted, after theig own | 
debts are diſcharged. 67 
If bail is put in im 7otvn, exception muſt be within twenty d Bl (>; 
after. natice given of putting in bail, Wh 
And if bait is put in before a commiſſioner in the country, the 
exception muſt be within twenty days after the tranſmiffion of me 
the bail. piece, for after the expiration of that time, the; bail be. the 
come abloſute, | | 1 al 
When the ſuit is by i, When the aQion is in Los 
in B. R. exception to bail dim os Adiddigex, exception 
muſt be in the filazer's book,— te bail muſt be made in 
When by bill, in the judge's filezer's. book. | 


book, When in other counties, i Wl | 
muſt be under the bail-pizce at if 

the filazer's of the county. mu 

| 12 ma 

When, bajl are excepted to, notice. thereof muſt be given to * 
the defendant's attorney in writing thus: | bail 

A A. B. againſt C. P. we 

(naming the court) 17 85 ui 0 * | f 

I have excepted to the bail put in for the above · named de -t 

fendant. Yours, c. . + 12 * n 7 

: A. plaintiff's attorney, o 1 

To Mr. R. S. = bed He Nen | 8 { 

defendant's attorney. | WW wy 

Exception ta bail muſt not only be within due time, but allo Wh mad 

dafore declazation, delivered, unleſs. you deliver the declaration lf 

ds bene efſ6, till bail is-perfeQed, 2 Barnes, 66.— for by deliveniog Wl the : 

a declaration unconditionally, you admit the bail to he ſufficient. out « 

If bail are not excepted- to within the twenty days, the bail BN Þ. + 
become abſolue, and the bai pieee within four- ſeire 

may he filed. If they are excepted to,,.defendant muſt perſell If 

his bail within ſaur days after exception. taken, © _ iruc 
An exception entered after the expiration» of the twenty days, Fl 

is of no validity. X | 4 M 
Bail belerv, or to the ſheriff, may become bail above, without I vbo 

deſendant's conſent. Stra. 876. What 
After plaintiff bas taken an aſſignment of the bail-bond, I out, 


the bail below offer to become bail above, you cannot except 
| 2 | | (0 


Far = 3E 


ESF 


Ot Bait 59. 
Of excepting to BALL. ; 


if in C. B. you may except to them. Mech. 6 Gro, 2. 
2 Barnes, 63. Nun 

In C. B. deſendant moved, that the exceptian to the bail in 
the original aQion might be ſtruck out, and the bail recorded, 
that he might verify his plea of r ad diem ¶ to the add ion 
on the bail- bond], inſiſting that the fame bail being put in above, 
who were bail to the ſheriff, and plaintiff having taken an aſſigu- 
ment of the bail- bond, had thereby waved his exception, and 
the bail above were become abſolute. But an hewing cauls the 
rule was diſcharged, as the practice now is, the plaintif is re» 
gulat in proceeding on the bail-bond. The aſſigument dass 90 
admit the ſufficiency of the bail. The ſheriff. may be inſult» 
cient, and then if plaintiff cannot proceed on the bail-hoad,. 
he has no remedy. Claxton offignee v. Hyde and Rail. Barnes, 

If the ſame bail to the ſheriff become bail above, and plain- 
tiff thinks (bem inſufficient, and would have them juſtify, he 
muſt enter his exception and give notice thereof, that defendant 
may juſtify if he thinks fit: but if he nezleAs fo to do, the 
plaintiff cannot take an aſſignment of the · bail- bond, having the 
bail therein as ſureties alſo on the bail · piece, but muſt proceed: 
by ruling the fheciff, who is anſwerable for their. inſufficiency. 

A capias indorſed for bail being iſſued, defendant before the- 
return of the writ, and before he was arreſted, put in bail before 
2 judge, aud gave notice thereof to plaintiff's attorney. Main- 
tiff regarded not the notice, but cauſed defendant 10 be arreſted; 
and he being in cuſtody moved for a /uper/edeas, and had a rule 
to ſhew cauſe. It appearing that plaintiff had not 
ap3iaſt the bail within twenty days after notice thereof, the court 
was of opinion that the bail ought to ſtand, and the rule was 
made abſolute, Barnes, 81. „ g 

If one perſon be excepted to as bail, and another be added, 
the name of the former may, Pe On 5 
out of the bail. piece at any time before aire facias, Say. Reps 
B. R. 58.— And proceedings as to him may be ſtayed 8 
ſcire facias brought, Ibid. 309. 0 


bail excepted to does not| jultify, be ſhould get his name | 
iruck out of the bil- pieca, otherwiſe- he is not exonerated. 
Fulk v. Bourke. 1 Blaciſ Rep. 462. | FR 


Motion to ſtrike out of the bail piace one of the bail, another 
who was ready to juſtify being added in his ſtead, ObjeQion 
that no affidavit was produced that the perſon prayed to be ſtruck 
out, was a material witneſs in the cauſe; which affidavit the 


60 


Ot Bail, 


Of excepting to BAIL. 
court thought neceſſary, and rejected the motion. Where. 
urge 


a _ it was prayed, that the 
arnes, 69, 


No attorney of this or any | 


other court, ſhall be bail in 
any action or ſuit depending in 
this court. Mich. 1654. Mich. 
14 Gee. 2. B. R. 

No bailiffs, ſheriff's officer, 
or other perſon concerned in 
the execution of proceſs, ſhall 
be permitted to be bail in any 
action or ſuit depending in this 
court, Mich, 14 Geo. 2. B. R. 
Stra. 890. PRs B. R. 


added might be ſtruck oui. 


Like rule in C. B. Mid, 
6 Geo. 2. But an attorney 
may be ſpecial bail in order 
ſurrender, but cannot juſtify, 
2 Blackſ. Rep. 1180. 

Like rule in C. B. Mid 
6 Geo. 2. 2 Black. Rep. 799 
And this rule has been held u 
extend to marſhal court officen, 
executing the proceſs of _ of 
other courts, 

But ſuch perſons may den 


417. in error. Barnes, 99. ſtd g. 

Perſons . aſter ma cannot be ball. 

It ſeems not to be a ſufficient objeQion to bail that by: lives 
within the verge of the court, without other ſuſpicious circum 
ſtances. 2 Black/. Rep. 956. 

A foreigner way be bail, and may be ſworn and examined by 

an interpreter, id. 
If plaintiff deliver a declaration after the time for putting in 
hail is expited, as a declaration de bene efſe, it is no waiver d 
the exception to bail: but demanding a plea thereon is a wah 
of the exception, for it is admitting the defendant to be i in cout 
and in a condition to plead. 2 Barnes, 66. 

As plaintiff may now by Reg. 6 Geo. 2. in the Common Pleas, it 
caſes wherein bail bonds are taken, and the ſame bail are put it 
above, except to ſuch bail: ſo unleſs ſuch excepted bail juſtify theme 
ſelves, or other bail be added, who ſhall juſtify within the limited 
time, the plaintiff may take an aſſignment of the bil- Bond, an 
proceed thereon, notwithſtanding he excepted to the ſame K 
ſons when put in as bail above. | 

' Plaintiff may except to bail put in, in order to ſtay n 
anche bail-bond, after the ſame has become forfeited for a ve- 
glect in not putting in bail in time, and ſuch excepting will not be 
0 baer of * ee We 769. 


1 


1 * 0 


072 


Ot Ball. or 
Of juſtifying, adding, and perfecting BAL. 


JF notice of exception is given in term time, bail muſt juſtify 
in four days after ſuch notice, or defendant muſt add other 

jail, who muſt juſtify within the ſaid four days. By Reg. Eaft, 

x Gro. 2. B. R. and Trin. 73 & 4 Geo. 5.7 B. JS 
But if exception and notice thereof be in vacation, the bail 

ut in, or additional bail, muſt juſtify on the fir? day of next term, 

aft. 5 Geo. 2. B. R. Tr. 8 Geo. 3. C. B. | 

Bail cannot juſtify before a judge at chambers, unleſs by con» 

ent; and they are no bail, unleſs they juſtify the next term in 

ourt. 2 Blackſ. Rep. 1064. 5 


B. R. C. B. 
Two deys notice of 1 The ſame notice muſt be 


jon muſt be given exc uſive of 2 in the Common Pleas. 
de day it is given; and if Barnes, 82. 36. 303- and the 
unday intervenes, then three court will not indulge defend- 
ays notice—but now, it is ſaid, ant with any farther time, it 
one day intervenes between being an artifice to defeat the 
he day of giving notice, and rule for obliging defendant 16 
he day of juſtifying, it is ſuf - perſict bail in four days after ex- 


cieat, ception taken, and is plainly 
getting two days. 
* If the bail are to juſtify, notice to the following effect muſt 
ue given to plaintiff? attorney: | 
ng the evurt] | 22 


Take notice that F. F. and G. H. the bail put in above in 
is cauſe, for defendant, and of whom you have already had 
otice, will on —— — next, or as ſoon after as counſel can 
heard, juſtify themſelves in open court, as good and ſufficient 
il for the above named defendant. Dated, &c. * 
To, &c, 3 Tou, &c, 


The notice of juſlifying bail, Would particularly expreſs the 
ames of the bail. | | 
4 anke fat & 3: e nf CONS BG 
ft, 26, N þ 
Notice that three will juſtify is i 3 may as well 
ire notice of rogers — pr wot brewer over 
ndon, 2 « Rep. 1422. G. B,-- liter per Lofts 28a. 


Vol. I, N The 


* 


61 Ot Bail. 


Ot juſtifying, adding, and perfecting Ba Iq 


The pariſh of their reſidence has been held too wide a defy 
nation; the ſtreet ought io be mentioned, in the notice of pub 
ing in bail. Loft, 72. 194. 


notice given j 


in the name of one of the plaintiffs onh, 
where there are joint plaintiffs, is bad. Loft, 237. 
An affidavit of ſerving the notice of juſtification muſt ie 
made, * 5 f * 


1 a not 
| 33 B A. B. plaintiff, and T 
pm 1 ann. 


F. S. clerk of L. M. of, &c. gent. attorney for the abo 
named defendant, maketh oath, that he this deponent did, a 
the — day of November inſtant, ſerve a notice upon Mr. O.) 
who acts as attorney for the above-named plaintiff ſn tl 
cauſe, as this deponent believes, purporting that E. R. al 
6. H. the bail put in above for the ſaid defendant, and of v 
the ſaid O. P. had already had notice, would on Monday ne 
N er, in open court, as good and ſufficient bail 
the above-named defendant, by delivering ſuch notice to a cle 
of the ſaid O. P). | oh PE 


Sworn, & ce. „ wn 4. 
RET = I 
In a country cauſe it is often impoſſible ta juſtify, &c, wilde wu 
the ſour days, therefore it is uſual to ſend up an affidavit of jul! 4, 


ficat.on along with the bail-piece: but if that is not done, 
plication mutt be made for time to juſtify, _ 


th. 


. B. R. C. B. 5 
When bail (to a ſuit by bil!) juſ- In this court you get the flat 
tify in court, you get the clerk of or his deputy, to attend, with! 
the judge, before whom bail was bail book or bail-giece; and 
taken, to bring the bail-piece into move to juſtify, and pay hi 3 
court, and pay him 2s. Gd. — + WE 
If to a ſuit by origina/, you get 
the f/azer to attend, give the bail- 
piece to the maſſer: and having an 
affidavit of the ſervice of notice of 
juſtify ing, and the bail ready, move | 5 
Rn: 5 e r 
f bail juſtify at a judge's cham- f bail juſtify at a judge's ® 
bers, you pay in term 15, in va- bers, you get the filazer to an 
"cation 2 each perſon, pay 31. 44. and at the judge"! 


4 
x 


* . . 1 . [ 
W « 89 + + wh 


Of juſtifying, adding, and perfecting BAL. 


For by Reg. B. R. 4 N. & A. on C. F. 5 N. & N. ir ball 
js taken before a commſſroner, and affidavit made before a judge, 
or commiſſioner, the ſame may be read in court for a juſtifica- 
ton. But in ſuch caſe, notice muſt be given that ſuch affidavit 
will be produced and read in open court, a8 and for a ſufficient 
juſtification of bail: and upon an affidavit of the ſervice of ſuch 
notice, move as before. | 32 
The form of the affidavit of juſtification, in ſuch caſe, is as 


5 by 4. B. plaintiff, and 
das wt | B. plaintiff, 
n between] © D. defendant. 


E. F. of, &c. and G. H. of, &c. the bail put in for the above- 
named defendant, ſeverally make oath, and ſay; and firſt, this 
lepotent E. F. for himſelf ſaith, that he is a houſe-keeper at 
Taunton aforeſaid, and is worth the ſum of ſixty pounds over 
and above what will pay and ſatisfy all debts and demands due 
from him to any perſon or perſons whatſoever, And this de- 
ponent G. H. for himſelf ſaith (as before). 


unn, ke. 5x" ek ee eee GH 


HY An affidavit of juſtification was, that they were ſeverally worth 
wur ve ſum wherein they were bound by their recognizance, after 


11 their iu debts were paid and ſatisfied? and it was held inſuf- 


e, hcient, not being in common form; the word ju ought to be 
| mitted, Barnes, 67. V 1 
If bail cannot, or will not juſtify, others muſt be procured 
or that purpoſe in their ſtead ; and then notice muſt be given, 
hat * J. X. of, &c.” will be added to the bail already put in 
aer the above-named defendant ; and that the ſaid J. X. and 
F. of whom you have already had notice, will on Fedne/day 
ext, or as ſoon after as counſel can be heard, juſtify themſelves 
n court, as good and ſufficient bail for defendant, &c. And 
den application muſt be made to the mo/ter or filazer [as the 
ſe is] to take the acknowledgment of the freſh bail, and pro- 
ed as before. * 
Upon adding freſh bail, the former are not diſcharged of their 
cognizance (unleſs they move to be exonerated, and have their 
ames ſtruck out of the bail-piece), but continue ſureties, I: 
da ey move, a rule is made to ſtrike them out. 


om After juſtification of bail, you dra up a rule for their allow- | 


ge ce, with a copy of which plaintiff's attorney muſt be ſerved, 
SE ot biota . and 


— 


| Df Ball. 63 


= Df Bail, 
Of juſtifying, adding, and perfecting Bart. 


( 
and the rule itſelf, e eee . . nent M 
to him, m- 


* . 


Welneſtay abi after —— ia the 2567 yer 
the reign of King the Third, 


A. B. 1 Upon reading the affidavit of J. S. it is ordered, thi 

C. D. I the bail put in for the defendant, who have this wy jul 

' +» tified themſelves in court, be ——— and the | 
filed « on the motion of 

By the Cdurt. 


Bail coming to juſify, and not being — at the bum, 
the court, muſt wait till its riſing, Loft, 88. B. R. 

If bail do not juſtify at the day given, and no further day 
given, they are out of court. 

Bail cannot juſtify after the rule upon the ſheriff to bein u 
the body is expired. 

Ik the time for excepting is out, and bail have not joſtike 
they cannot do it afterwards ; but they may prevent an much 
ment againſt the ſheriff, Loft, 224. 

In Zaſt. 11 Geo. 3. C. B. it was agreed by the four ode 
aſſiſted by the three aries, that bail, who immediately ſu- 
render their principal, need not juſtify, notwithſtanding ſud 
bail have been excepted againſt ; but that ſuch exception ſhoul 
be diſregarded. 


But bail ſurreptitiouſly put in, are as no bail, and cannot ſu 
render. 2 T 


Rep. 117 
Defendant hid changed his attorney without on o of tne 
court, as required by the rules, and gave notice of juſtif 1 
bail by his new attorney. Et per cur. This is irregular, 
— is not bound to accept ſuch notice, Tr. 19 C. 
C. B. 2 Blactſ. Rep. 1323. | 
Bail put in on an attachment need not juſtify, nor is tao —* 
notice of ſuch þail requiſite, 2-B/ack/. Rep. 1110. 
One who is bail cannot be a witneſs in the cauſe for his pi 
cipal. Therefore if defendant ſhall have occaſion to exam 
one of his bail as a witneſs, he muſt make an affidavit thathd 
bail is a material witneſs for him in the cauſe, and therevpal 
move the court, that ſuch bail may be ſtruck out of the bal 
piece, on adding and juſtifying another in bis flead. 
| A foreigher of cells tho — 1 he has few effects in 
may juſtify as bail, eſpecially if defendant is a foreigner... C 
v. Filleal C. B.. - Mich, 20 Geo. 3. 4 2 Black. _ 1323. 


M. 
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Of juſtifying, adding, and perfecting BA IL. 


Mr. Jeb Calendar, à merehant, came to juſtify: bail; the 
m pr” was 9000 J. and he regularly juſtified in that ſum, 
pf his landed property in Jamaica; and this was objeed 
* "Be per eur. His landed property in Famurca is not liable 
o the proceſs of this court, and therefore he muſt de rejected. 
a v. Leland; Burr. Rep.. 4 pt. 23526. 

— Gobel offered to juſtify bail ſor 1600. but it appear 
he had a fortune in Antigua, yet he had no eſſe 
n er, and had nine actious againſt bim to the amount of 
{. The court ſer him aſide; but declared, that the merely 
— no effets in England, was not of itſelf a ſufficient objec- 
on, without »auxiliasy circumſtances z/ this Gebel having been 

xerly allowed as bail, on making affidavit that he was worth 
1 Antegua. Smith v. bin, * * Aich. * 
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06 Ot Vall. EY 
Of ſurrendering in Diſcharge of Bair, 


T Mo perſons at leaſt muſt become bail for the defendant a 
the putting in one bail is as no bail, not even ſufficient by | 
ground a ſurrender upon, though it be done immedi ; cha 
the plaintiff in ſuch caſe may proceed on the bail-bond, btw © 
ſtanding the ſurrender, for the defendant cannot be ſurge retu 
till bail is compleated. Barnes, 46. 172. Pratt, Reg. GR 
Pins. 69. Cre: Eli. G. . . hn ng 
| But where a defendant, - after having obtained-a judged 
for time to put in and perfect bail, put in bail and ſurtenden the; 
\ himſelf to the Fleet, in diſcharge of his bail, withoutiprevi rent 
perfecing his bail by a juſtification, the court held it tq; be ny 
gular ; for, before ſurrender, the defendant is delivered u bi 
bail, and ſuppoſed to be in their cuſtody. But by the fur 
the cuſtody is altered, and the-defendant-is in. priſon; the ah 
and ſubſtance of the bail, who by the ſurrender are diſe bail 
is totally immaterial. Barnes, 58, 2 Barnes, 90. the 
The defendant may ſurrender himſelf, or be ſurrenderet f be 
his bail at any ſtage of the cauſe ; and when he ſurrender, ol © fu 
is ſurrendered, to the cuſtody of the marſhal of the King's Bax 
or warden of the Fleet, in diſcharge of his bail; under the c — 
mitment, it ought to be added in what ſtate the cauſe or ca uf 
ſtand at the time of ſuch ſurtender; if before declaration, * 
ſum ſworn to on the arreſt; if a declaration hath been filed tiff 
delivered, to the ſum ſworn ſhall be alſo added, “ declamif be 
filed” or © delivered, iſſue joined,” or © interlocutory jj Et 
ment ſigned,” as the caſe is. If after final judgment in dll *** 
© the debt and damages; in other caſes quantum of 42 
damages. Eaſt. 8 Geo. 3. B. R. | 
Sheriff's bail canuot take defendant on a Sunday, in order wo 
ſurrender, Brooks v. Warren. Eaſt. 19 Geo. 3. C. P. 2 Bla aſt 
Rep. 1273. Even on an'eſcape (if voluntary) it cannot * 
done. Barnes, 73. | | | 
If the defendant ſurrenders in diſcharge of his bail, the bal 
piece ſhall be marked and diſcharged, otherwiſe the plain = 


may proceed againſt the bail. Comb. 263. 

But it ſeems now, that a bail excepted to, who does not 
tify, may at any time move to have his name ſtruck out of | 
bail- piece. For, as he was excepted againſt, he might realol 
pbly conclude that he was nq longer to be conſidered as l 
3 Wilſ. 337. <5 Fe 
© "If a bankrupt obtains his certificate pending the action, or 
fore his bail are fixed, they ſhall be diſcharged : But if they u 
fred before his certificate is obtained, they remain liable, Bu" 
4 Ph. 244. | | 


* 
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Of ſurrendering in Diſcharge uf Bal. 


An impreſſed man in cuſtody of the Savoy; was brought uf 
by his bail, in order to be ſurrendeted by them in their 
charge, and was firſt committed to the m«r/þ4l,. with orders to 
deliver him inflanter to the keeper of the Savey, and an c 
retur was entered. Burr. 4 pt. 332 33 

Bail may ſeize a bankrupt. while under examination, or go- 
ing to a court of juſtice. -- - +: de but ass 


themſelves, they are conſidered as no bail and thereſore cannot 
render the defendant to prifon ; but other freſh bail may be put 
in, and beſore any exception taken they may render him to 
priſon in diſeharge of themſelves.” Reg. Ba. 10 Geo. 3. C. B. 
Bail cannot ſurrender their principal before the return of the 
writ—becauſe non eff inventus may be returned, and then the 
bail goes for nothing; end if a cepi is returned, 'defendant at 
the return is ſuppoſed to be in the 'cuſtody of the court; and 
then, if bailed, to be delivered to his bail; and there cannot be 
a ſurrender till after that time.. 11:09 $42 1o ut o8y 
Bail ſurrendered the principal before a judge, und reddidit- 
was entefed in his book ; but no notice was given to the plain 
tif's attorney to diſcharge the bail-pizce, and it was held good. 
A. ſued B. in three actions, and he put in three bails ; plain- 
tiff recovered in all, deſendant rendered himſelf, and one of 
the bails entered an exoneretur on the bail - piece, the reſt did not. 
Et per Cur. The rendering is a diſcharge in paſſe to all, but 
not complete and actual as to all, till exo" entered on all, Mil- 
liams v. Hilliams. Salk. 98. | if 220 * 
Bail may ſurrender their principal in diſcharge of themſelves 
without perfecting at any time before the ſheriff is ruled, but not 
after, if they have been excepted to; but if they have been ex- 


before ſurrencder. | 2 
Bail was put in, and an exception taken thereto. Defendant 


in court, but inſtead thereof did ſo at a Judge's chamber, and 
was ſurrendered to the Fleet; which was held inſufficient, the 
bail not being perſected, and the rule to ſhew cauſe why pro- 
ceedings on the bail-bond ſhould not be ſtayed, was diſcharged 

upon hearing counſel. Barnes, 67. 3 a ˙ g | | 
Bail ſued in debt on a nizance in B. R. has gb days 

after the return of proceſs to ſurrender deſendant. Tr. 1 Anne. 
In C. B. on or beſore the tetufn of the proceſs. Mich. 
1654. — and where the bail moved to ſtay proceedings agaiott 
them in an action of debt op che recognizance; the brit not 
| N 4 N having 


cepted to, then they muſt juſtify, and the bail muſt be perſected 


- 


When bail above are excepted 2 cannot juſtify 


within the time for perfecting bail gave notice to add and juſtiſy 


1 Ot Bail. 
Of ſurrendering in Diſcharge. of Bait, - 


having been ſerved four days beſore the return, the court o 
ſhewing cauſe made the rule abſolute. Barnes, 2. 
And being ſued by ſci. fa. he may be ſurrendered at any time 
before the return of the ſcire facias, if returned ſcire feci, ot of 
the alias /cire facias if the firſt be returned nihil. But fee tide 
Scire faczas againſt bail, in Vol. © 
A. has a judgment obtained againſt him, and he renders bim- 
ſelf before the return of the capias, but never gives the | plaiatif 
notice of his ſurrender, nor gets the bail-piece diſcharged ; the 
plaintiff proceeds to judgment - againſt the bail upon a /eire fe 
cias; and the court would not relieve them upon motion, be- 
cauſe no exontretur was entered, and a,ſcire facias returned; but 
on am to their audita querela, Lyell v. Manucapt. Galli). 
101. 5 TE al 7 Te = 
Defendant ſurrendered in diſcharge of his bail, the laſt day 
of laſt term (being the quarto die poſt of the return of the aQion 
of the debt upon the recogiizance),.at a judge's chambers aſter 
the riſing of the court. I he filazer made a general entty of the 
ſurrender upon record as done in court. T he plaintiff moved 
that the roll might be taken off the file, and a rule to ſhew cauſe 
was made, which afterwards was made abſolute z the ſurrender 
not being ſedente curia was too late. Maſon v. Bruce. Barnes, bb. 
Motion to ſtay proceedings in an action on the recognizance, 
the principal having been ſurrendered to the Fleet, and after 
-wards charged in execution there: by plaintiff, Ohjected, that 
the defendant had pleaded, and plaintiff demurred, end that 
defendant's proper method was to amend his plea. Hut dhe 
court held, that plaintiff could not proceed againſt the bail after 
Charging the principal in execution. Defendant ſhoyld hae 
moved ſooner, and not pleaded.—Pioceedings ſtayed on pay 
ment of coſts, Barnes, 66. jb $25 
The principal was rendered in due time, and notice giveg 
the plaintiff's attorney. Reddidit ſe was marked in the judge" 
book, and ſigned. by the judge: but was not marked or {igne 
on the bail-piece, which was on hab. carp. and had been del- 
vered by the judge's clerk to plaintiff's attorney to be filed; 
who did not file it, but proceeded to judgment for want of 
reddidit ſe being entered on the. bail-piece, On motion to ſet 
aſide the 2 againſt the bail, that the bail. piace might be 
filed, and the grddidit fe entered agreeable to the fact, the court 
held the practice of plaintiff's. attorney in taking away the bail- 
piece unwarrantable, and ſet aſide the judgment with coſts (de 
fendant having done every thing in his power to make the render 
_ effeQua)), Defendent conſenting to bring no Ron, and of 


done; and then the bail f 


Ot Ball. 
Of ſurrendering in Diſcharge of "Barr. 


dered the bail · piece to be filed and reddidir ſe entered. Knight v. 
Winter, Bail, Barnes, 68. an 2 eee 
The reddidit ſe on the bail -· piece is only an efcrol, or warrant 
to the filazey to enter the ſurrender on record. And where the 
entry on the bail-piece was obtained by fraud and 'impoſirion, 
and no ſurrender on record, the court held the ſurrender incffec- 
tual, and ordered the reddidit i to be ſtruck out. Barnes, 90. 
If a priſoner being out on bail come and ſurrender himſelf, 
entering reddidit ſe in diſcharge of his bail in the judge's book, 
and the plaintiff's attorney accept him in execution, and RI 
committitur, and the priſoner eſcape, the marſhal is not charge= 
able without notice, either by ſerving him with a rule, or en- 
tering a committitar alſo-in his book, without proving the party 
actually in priſon. Salt. 272. IG 290 
The court ordered the true time of defendant's ſurrender to 
de entered by the fi/azer, in order that it might appear whether 
the ſurrender was made before or after the'rifing of the court. 
Barnes, bg. adds. es. ama Fe 4 „r en 282 
Huſband and wife were arreſted for the wife's debt dum ſold. 
Bail were put in for both, and both rendered to the Fleet in dif- 
charge; motion to diſcharge the wife detained on meſte proceſs, 
not in execution: if the wife had been arreſted before the 
buſband, ſhe muſt have been diſcharged on a common appear- 
ance; after the huſband is arreſted, ſhe 'cannot be taken into 
cuſtody again. Rule abſolute to diſcharge the wife by „ 
dias, on entering a common appearance. Latiſord v. Gardiner 
and wife, Barnes, 96. . Sadie 
Rule made abſolute (on affidavit of ſervice and no caufe 
ſhewn) for leave to enter an exonereiury on the recognizatice of 
bail; defendant, pending the action, having become a bank- 
mot, and obtained his certificate, Barnes, 104. E 
Nete— This bad been done in B. R. and is a pradice intro- 
duced to diſcharge the bail in a ſummary way, without putting 
them to the trouble and charge of ſurrendering the principal, as 
formerly ; though by the bankrupt act, 5 Ges. 2. power is given - 
- + judge, to order the bankrupt aſter fuch ſurrender to be dif- 
charged, [24 1 INV 
The bail-piece was loſt, on which the bail moved that a new 
bail-piece might be filed, in order that he might ſurrender the 
principal [who had been actually in cuſtody of the bail for ſome 
days], which he could not do for want of a bailipiece;' and 
though the plaintiff refuſed to conſent, yet the court gave leave 
to put in bail de novo, on hearing the whole matter ;- which was 
wanton Are Barnes,” 18. 1 
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70 Df Bail. 
Of ſurtendering in Diſcharge of Barr, 

If a defendant renders himſelf, or is ſurrendered by his hai 
in diſcharge of themſelves ; the method is, for his attorney u 
produce bim and the habeas corpus or bail, on whiehevei th 
ſurrender may be, either in court [if ltting}, or before a Jap 

If at chambers, the judge g elerk will make out the! W 
tur, and deliver him to the cuſtody of the tipltaff, to be cas 
veyed to the King's Bench or Fleet Priſon. — 

Under the committitur it ought to be added at. what. Alte th 
cauſe ſtands at the time of ſuch ſurrender made. 
The reddidit ſe, or writ of habeas corpus with the return, mu 
remain with the ſecondary if he was ſurrendered. in court, u 
judge's clerk if ſurrendered before a judge, to be filed; anda 
copy or note only of ſuch ſurrender or return of the writ of ks 
eas corpus, under the hand of ſuch judge or — (hall be 
delivered to the marſhal or warden at _ thne':of commirtin 
ſuch. perſon to his cuſtody. 

Notice of the ſurrender muſt be given to the plaintiff's a 
torney without delay, and affidavit made. ex deſore ths Lal 
can be diſcharged. ,.,.. dif" 44 

After the notice given, and affidavit mn oy . 
entry of the ſurrendet made if in B. R. in the marſhal's/ bock 
kept in the King's Bench office] a certificate muſt be got fn 
the priſon- - keeper that the defendant is in his cuſtody, and the 
bail-piece from the judge's chambers [if the ſurrender (was mat 
there}, properly marked; on producing of which, together 
with the affidavit of the ſervice of the notice on the plaimiff\ 
attorney, to the maſter of B. R. or:filazer of C. B. an exonere 
tur will be marked an the bail-piece. For till chat is dont, 
the bail continue liable z after which the ſame muſt be filed. 

"In Eafter term plaintiff brought his action in C. B. againf 
defendant on a recognizance of bail; but it appearing that de 
fendant was an attorney of B. R. plaintiff was forced to defil 
In Q&eher following, defendant ſurrendered his principal z"anl 
on the firſt day of Miibaelmas term plaintiff filed a bill in B. N 
on which defendant moved to ſtay proceedings, as having ren- 
dered the principal before action brought: The queſtion. wa, 
If the. proceedings in C. B. were to be regarded ? For if they 
were, the render would be too late. And the court held the 
render good, it being before the return of the . ths 
ſuit, and it was the plaintiff's fault not to begin tight at 
Hae v. Mingay, one, Cc. Stra. 915. 

Rule as obtained by defendant. to ſhew cauſe why plaioif 
ſhoula not ſtrike out the exception. againſt; the bail, in - 
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Of ſorrendering in Diſcharge of Barr. 


that defendant might render himſelf in their diſcharge ; defend - 
ant inſiſting, that - as plaintiff had not marked this declaration 
to be delivered de bene 2 „ he had accepted the bail z but it ap- 

pearing, that, by a 's order, ten days time bad been given 
— to perfect bail, plaintiff to without ice, 
defendant to rejoin gratis, and to take notice of trial for the laſt 
fitting : In conſequence of which order, iſſue was Joined, the 
cauſe entered, made 2 remenet, and tried at the fitting after that 
term, when phintiff obtained a verdict, the rule was diſcharged. 
Defendant ſhould have perfected his bail in time (which he has 
yot done), and then might have rendered if he had thought fit. 
Mayo v. Weaver, Barnes, 18. 

If a writ of error is allowed before the time is expired for 
ſurrendering” the principal, though notice of the allowance is 


not given till after, the court will ftay proceedings on 
255 „ rr. e 2K 4 
* 0715 

Als the dr is by HO: of the cine s 
entered on ths bull: piece, yet if plaintiff is appriſed of the ſur- 
render, a ſcire faciay againſt the bail ſhall be ſet aſide, 
plaintiff's attorney knew not of the ſurrender,” Ne 
Dan een | 1 
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* Vide the ſtat. 1 Fas, c. 6. I. 3. as to bail's efeRing a render of 
fur 6 rat, he is retakewt on ay tſtape wre de put 
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Oki Srocending on the BAH- DON. 


Tr gg it has bia election, either to cept an "ICS 
25 bail-baod fram che ſheriff, or progeed , the 
ye os TH 4 — 52 
takes. pn alanine of bail bang len 
— — 10 the 4&7. 5 Auna, e. 16. /..20-), he ſhould 
e that Shs ſureties taken by the (heciff are; able to an- 
ſwer bis debt; for 17 accepting an afligament he admits. the 
8 15 2 the; ſyreties, and therefore can never teſort back 
1 aha was abliged to take 3 h0i/-bexd... Nor can 
, the lage ſyraties hegame bail to the aQion,, except ag if 
Wem in, ihe rt of King's Ruch. though he may in the Cm 
Plat. And for the fame reaſon, if the 2 10 the ſhecif 
ate put, in * on 40 thy adien, "a! plaintiff except againf 
r l an aſfignument 1 the dren: will 
— 4 eld 99. OS 55 * 
V abe {taiate of ene pbo the ſheriff in bet 
"at the reque yes coſt of the 1 or er b. ih attorney, to 
dim ehe 444/-boud, by ipdorfing the (ame, and ate ſting it 
bis hand and ſeal in the preſence of 2 more credible 
.nefles, without itamp,' provided it be ft before ans js 
brought thereon ; 4098 if the ſecurity be farteited, the plaintif, 
after afſignment, may bring an action thereupop in big own 
name: And the court may, by rule, give ſuch relief to the 
plaintiff and defendant in the original action, and to the bail, 
N the EA b l as is agreeable to juſtice, and ſuch gale of 
coprt The þave the natute af.a defeazance, 

f bail is not duly put in above, or if excepted. again, they 
do not juſtify in the time limited by the rules of the court as 
before, and the plaintiff would obtain the baz/-bond from the 
ſheriff, be ſhould apply in the following manner : | 

I in Middleſex, apply to the under-ſheriff at his office i in 
Tooke's-court, Curſitor-fireet ; or if in London, to the ſecondary 
of the Compter where the bail-bond was taken; or if in the coun- 
try, to the under-ſheriff, who is bound to indecls an pavent 
thereon, and deliver it to the plaintiff on his attorney applying“. 

After aſſignment of the bond, get it ſtamped at the Stamp- 
office with a double ſixpenny ſtamp, and then ſue out wiits 
en the principal and bail, and proceed therein as in other 

jons. 

If the arreſt were in Londen or Middleſex, the bail. bond cat- 
not be put in ſuit till . | 
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Of ptoceeding on the Bart-3onD, 


Four days excloſive after the 


return of the writin B. R. 


| 
4 ir. ' 


1 » 
- % k 


If the arreſt be ic any other 


city or county, Bll fix Joys ex- 
dluſive after the return of the 
Dee 


A latitat was tetufnable on 


Four days exdufive of the 
appearance day of the return 
of the writ on which the bi- 
bond was taken in C. B. and 


vide 2 Blackſ. Rep. 


I "ani! 
In C. B. right . le 


of the appearance day of the 


return of the procefs, and all . 


5 to the — 
Mall be fet aſide 
Midneſday, and upon debate it . 


wis held, that the Bal b e 3 

could not de — fo eee pn 
ter "Montlay.” For Ra n 5 
days are to be one 2 n 

and the oſher ct; and 

where the-fourth day is Sunday, + 

the party has all che next day 

to put in bail, | Bullet v Lin- 

caln, 2 Stra. 914. ibid. 782. 


An under-ſheriff may aſſign a Bai. bond, but an undzr-/beriff”s 
clerk cannot. Str, 60. 10 Med. 288. 

Sheriff or under-ſheriff may aſſign the bail-bond out of his 
county, and the action may be brought where the affignment 
was made. 2 Str. 727. Ld. Raym. 1455. Fort. 366. 

And note, in an action on a bail-bond the arreſt is not tra- 
verſable, Stra. 444. 643. f 

Alſo an action on a bail-bond muſt be brought in the court 
where the bail was given, 4 Burr. 1923. 3 Will. 348. 2 
Black. Rep. 838. Barnes, 92. and the venue in the action laid 
in - county in which the bond was taken or the aſſignment 
made, | 

The action muſt be brought in the ſame court, even though 
the bail be an attorney of another court, For, per Cur. by en- 
tering into a bail-bond, the defendant has waived his privilege 
whether ſued jointly or ſeverally, Barnes, 117. 

In an action on a bail-bend the defendants are not to be held 
to ſpecial bail, for that would be bail ad infinitum; ſo you pro- 
ceed thereon by ſervice of copies of proceſs. 

After an exception to bail put in before a judge, defendant 
added bail, but did not juſtify in court purſuant to the rule for 
perfecting bail in four doys, Plaintiff proceeded on * 


- 


ſigument of the bail- bond; and if he does, the proceedings, 


tiff may except to bail put in, in order to ſtay proceedings a 
Cup. 769. 


74 Ot Bail. 


Of proceeding on the BAIL- Boo. 
bond without gxcepting againſt the bail, and held reguln, 


Barnes, 74 | | 18 ; 1.4; 6g 
If a plaintiff has accepted an aſſignment of the bail-bond, the 
court will not grant him a rule upon the ſheriff to return the 
writ. ., Lord Bronte v. Stone, 1 Wilſ. 227. _YF. 
When a plaintiff is out of court, and has deſerted his cat 
dy not declaring in due time, viz. before the eſſoigu · day a 
the third term incluſiue [that is in C. B. ], he cannot take an 1 


og 
2 will be ſtayed. Sparrow v. Naylor and others. 2 Blacif, 
. 876, | dare we 
5 — the plaintiff might have had judgment againſt the 
original defendant, the plaintiff having had the bail-bond af 
ſigned to him, may recover the whole debt and coſts of the bai 
below, for they are liable. Coup. 77. 
Where the defendant is guilty of a neglect in not putting is 
bail in time, whereby the bail-bond becomes forfeited, the plain 


the bail- bond, and it will nat be a waiver of the affignment 


. 
* . 
. " 
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f by neglect defendant has ſuffered plaintiff to take an aſſign 
ment of the. bail-bond, and would wiſh to ſtay the proceed - 
ings thereon, he muſt, firſt zu/tify bis bail as before directed, then 
move the court on an aſſidavit of the facts, or take out a ſums» 
mons to ſhew cauſe why proceedings ſhould not be ſtayed; 
which if the court orders, it will be upon terms, - viz. upon 
defendant's conſenting to pay the coſts incurred by the bail- 
bond being aſſigned, receiving a declaration in the original ac- 
tion, pleading iſſuably, and taking ſhort. notice of trial. 
But if the plaintiff has loſt a term, the court will require that 
the bail conſent that judgment be entered againſt them on the 
bail-bond for plaintiff's ſecurity, However, if the delay is 
through plaintiff's own negleR, it is otherwiſe. _ as 
As where defendant died before judgment could be obtained 
againſt him in the original action, the court will'ſtay proceed- 
ings on bail- bond. Barnes, 99. But if defendant lives fo ] 
after the arre/l, that if he bad put in bail in time, the plaintif 
could have obtained judgment and execution againſt bim, the 
court will not ſtay proceedings on the bail-bond, * -- | 
A motion muſt be made to ſtay proceedings on the bail-bond, 
and previous to it, notice thereof muſt be given to plaintiff s 
attorney, and an affidavit of the facts, and alſo of the ſervice 
annexed to the copy thereof, to ground ſuch motion. 
After bail-bond forfeited, if the court of favour ſtay. pro- 
ceedings thereon, defendant cannot afterwards plead in abate- 
nent to the original action, but muſt plead in chief. Salk. 519. 
An aſſignment. of the bail-bond may be ſet afide, on putting 
in and perfecting bail by tion; but it will be leſs expence to 
do it by ſummons before a judge, unleſs plaintiff is irregular 
in taking the aſſignment; and then a motion will be proper, 
becauſe the court will ſubjeR defendant to the coſts incurred. 
After plaintiff had been delayed of a trial, defendant juſti · 
hed bail, and obtained a judge's order to ſtay proceedings on 
the bail-bond, upon payment of coſts, &c. and conſenting 
that the bail-bond ſhould ſtand as plaintiff's ſecurity. Plain- 
tiff recovered judgment in the action, and then renewed his 
proceedings, and declared on the bail-bond. The bail then 
pleaded comperuit ad diem, which on motion the court ordered 
to be ſet afide, and gave plaintiff leave to enter judgment on 
the bail-bond immediately, but ordered a ſtay of execution 
for a week. It is always intended, and ought to be ſo expteſſ- 
ed, that judgment be given on the bail-bond, and execu- 
tion only ſtayed. Barnes, 88. dug! 58d. 6 
-2 n 
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On application for a rule to ſtay proceedings on bail - 
the affidavit was, that defendant in the cauſe had been a. 
reſted, admitted to bail, and this bail-bond entered into ; after 
which, and before the return of the writ, he had ſurrenderei 
Himſelf to the ſheriff.” This very ſtate of facts in the affidavit 


for ſupport of the rule, was ſhewed as a reaſon for diſcharging 
it. And per Lord Mansfir'd, it is a ſettled point, that nothing 
can be a performance of the condition of a bail-bond, but pu- 
ting in bail; and the rule to ſhew cauſe was diſcharged with 
coſts, Burr. 4 pt. 2683. + 

In C. B. defendant put in the ſame bail before a judge in due 
time, as were bail to the ſheriff; plaintiff excepted to them, 
and for want of addition and juſtification, took an 
of the bail-bond, and proceeded · thereon. Defendant 'moved 
to ſtay proceedings thereon, alledging, that plaintiff by taking 
an aſſigument of the bail-bond, had admitted the bail to be 
good. But the court refuſed to ftay proceedings, plaintiff [ 
Reg. 6 Ges. 2.] in this court being at liberty to except agai 
the bail above, although the ſame 2s was taken by the ſheriff, 
Barnes, 63.—But note in B. R. it is otherwiſe, for if bal 
$4kww become bail above, you cannot except to them. 


Proceedings on bail-bonds were ſtayed for want of notice of 


exception to the bail put in before a judge being given in 
writing to defendant's attorney. An exception had been en- 
tered in the fi/azer's book, and verbal notice thereof given to 
defendant, which the court held to be inſufficient, as it ought 


to have been given in writing to defendant's, attorney. Barns, 


88. | it 
. Defendant moved for ten days time to put in bail, and that 
upon putting in good bail, paying coſts, pleading the genen 
iſſue, and taking notice of trial within term, proceedings might 
de ftayed. On ſhewing cauſe, the rule was made abſolute, it 
appearing that plaintiff had ſued out a um attachment of pri. 
vilige from Middleſex into Yorkſhire, and bail was taken as in t 
2 and filed with the of Yorkſhire {inſtead of 
deing with the prothonotary ], and in order to give defend 
ant time to rectify the miſtake, the rule was made. Barnes, 63. 
The writ was returnable in Mich. term. Bail was taken be- 
fore a commiſſioner, notice thereof given, and the bail-piece 
was tranſmitted to defendant's agent; he incamiouſly filed it 
with the filazer, who as incautiouſly received it without being 
allowed by a judge. Plaintiff laid by till Zofter term, and iben 
put the bond in ſuit. The court ordered the fazer to mw 
Ks — ; J ge 
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judge for his allecatur, gave plaintiff leave to except ogdiuſt the 
vail, and ſtayed proceedings on the bail-bond. And it being 
uiged that plaintiff had loſt a trial, the court ſaid it was through! 
his own laches. Barnes, 20g. © I i, 240 
The capyar in the original action was returnable firſt return 
of Hilary. Defendant obtained time to perſect bail till the laſt 
ay of that term, raking notice of trial for the ſitting after. 
gail not being perfected, the bond was affigned, and put in ſuit. 
Defendant died 8th of April; whereupon the bail" applied to- 
#zy proceedings, the ' defendant having died befote judgment 
could be obtained againſt mm. But the rule was diſcharged, 
the court ſaying, ' plaintiff bad been delaved,” as he might have 
tried his action after Hilary; und by ſtat. 17 Car.'2. might 
hve entered bis judgment therein aſter defendant's death. 
Barnes, '# + — l a * 23 4 en e 0 * 
The original action was in Mich. term, and for wunt of bail 
the bond was aſßigned in February. Aſtet which defendant died, 
2nd bail moved to ſtay proceedings, plaintiff not having got 
judgment on the bond beſote defendant's death.” On Sono 
counſe', the court ordered proceedings to be ſtayed on payme 
of colt; being of opinion, that the matter was never earried 
further tdan the bail - bond ſtanding as a ſecurity for iat ſhould 
de recovered n the drigital trial, and that the ſuit would have 
been at an end. The plaimiff might have procecded more 
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n 6 redily, and if inconvenience happens to bim, it is his on 
ugbt aches, Barnes, 61, 62. n 1 4 ein 


ln B. R. the writ was returnable in Eaſter term, ball - bond 
eo, and no proceedings, thereon till October 24, when the 
ond was affigned, and ſpecial bail put in the next day. It was 
fiſted, that plaintiff ought to have delivered a declaration 4d 
lee eſe, and thereby quickened defendant. But the court held 
e was not bound ſo to do, and that defendant was in the firſt 
alt, whereby plaintiff loſt a trial, ſo defendant” was forced ia 
onſent to let the bail-bond ſtand as a ſecurity. - Ste. 1262. 
In C. B. bail being juſtified in court, deſendent moved, 
er the laſt fitting within term, to ſtay proceedings on bail- 
ond on payment of coſts. Plaintiff inſiſted, that the action 
ing in Middleſex, he had been delayed a trial, and that the 
ond ought to ſtand as a ſecurity ; but it appearing, that no de- 
laration de bene eſſe had been delivered in the original action, 
plaintiff 2 delayed himſelf, and the rule was made abſolute. 
varnes, 84. \ + | i 

Io C. B. defendant being arreſted inan action for re, entered 
to a bail- bond, with ſureties, which for want of bail was aſ- 
Vor. I. » O 2 a ſigned, 


— 
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ſigned, and aQions brought thereon, wherein plaintiff declared, 
Defendant pleaded non / faflum, and after verdict, defendant 
moyed for. loave to file bail in the 2 action, on payment 
of coſts, and conſenting that plaintiff might have jud on 
the bail- ond to ftand as a ſecurity for what plaintiff ſhould re- 
cover; and produced an affidavit, that be never, in his 
ſeparate capacity, employed plaintiff as his attorney, and thy 
he had a good defence. Whereupon the rule was made ab 
lute. Barnes, 74 i 
A. brought an action againſt B. ſoon after which B. became 
bankrupt, and obtained his certificate, allowed ang confirmed, 
Notwithſtanding which, the bail-bond was ſome time after put 
by 


in ſuit, in ſheriff 's name, againſt one of the bail, and on 
application proceedings were ſtayed. Barnes, JOS. 
Rule to thew cauſe why proceedings ſnould not be ſtayed wit 
coſts, defendant having ſurrendered to the Fleet in diſcharged 
his bail, before the bail-bond was put in ſuit, Objeied by 
plaintiff, that the ſurrender being after the exception againſt the 
bail, was irregular, and void for want of a previous juſtihcati 
2 overruled, and the rule made abſolute with colts 
ares, 117. 512 
— was ſurrendered to the King's Bench inſtead of the 
Flut, by miſtake. He was afterwards ſurrendered rightly, and 
the bail moved to ſtay proceedings on the bond. Rule to ſhev 
cauſe; which was diſcharged atterwards, as plaintiff had 
delayed of a trial, Barnes, 64, © 2 
In debt on bail bond, defendant moved to ſlay proceeding, 
having paid bis principal's debt, and his own colts, all but 
_ forty ſdillings, which he had tendered, But the court of C. 5, 
on conſidering precedents, held, that the cofts of the adit 
' againſt the principal, and the other bail, muſt alſo be pail 
before proceedings could ſtay. 2 Blackſ. Rep. 816. 
When the bail-bond is ordered to ſtand. as ſecurity for plaite 
tiff s demand, it ought to be expreſſed, that judgment thereok 
but execution only ſtayed until, ke. 
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F. after an arreſt bail is not put in in time, and plaintiff diſ- 
kes the bail taken by the ſheriff, or if the ſureties below be- 
come bail above (having, in the latter caſe, entered ag ex- 
ception in the judge's book, or the filazer's, as the caſe is); 
laintiff”s attorney may take out a rule for the ſheriff to return 
the writ, | X 5 | ILY 
But if plaintiff has taken an aſſignment of the bail-bond, the 
ourt will not give him a rule upon the ſheriff to return the 
tit. 1 lf. 223. inn 
This rule in B. R. is a ſour days rule, in C. B. a fix days rule 
copy of wh-ch mult de ſerved on the ander- eri. 

If the ſheriff returns a cpi, or negleAs to make any return, 
you take out a ſecond tule for him to bring in the body (which, 
the ſheriff admitted him to bail, he cannot comply with), 
he intent of which is to cauſe good vail to be put in above 3 
d if that is done, the ſheriff will be in po danger of an at- 
achment. e 

At the expiration of this ſecond rule, if the bail already put 
n do not juſtify, or if others are not put in above who juſtify, 
du move the court upon an affidavit for an attachment againſt 
oF ways On which the rule for the attachment wil be made 
D ute. | ' ' 
But where a ſpectal bailiff has been nominated by plaintiff, or 
is agent, the ſheriff is not bound to return the writ ; and ſhould 
he ulual peremptory rule be made againſt the ſheriff in ſuch 
aſe to return the writ, the court on motion will diſcharge it; 
amilton. v. Dalziel, C. B. Vr. 14 Gs. 3. 2 Blachſ Rep. 952. 
An attachment againſt the ſheriff, for not bringing in the 
dy in B. R. muſt not be moved for till exception hath been 
ade to the bail. Lt, 159. | 
Where a ſheriff is ruled tu bring in the body in C. B. he muſt 
ut in and perfect bail, tho' the ſame are not excepted io. Poole 
. Prate, Eaſt. 18 Gro. 3. C. B. Black, Rep. 1206. 


— 
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* Al: rules upon ſberiffs ſhould be ſerved on the «nder foeriff, gp 
e rules ſhould be ns agein!t the ſheriſ or o motion for an « 
ent againſt the ſheriff, for not returning a writ, upon an aſſida ; it of 
rice of the rule on the ander. Serif. Per Car. Be it fo, the 
achment muſt be againſt zhe ſheriff, and the ſervice is proper on 
e under- Peri ff. Barnes, 30. And where an ander- eri (hut him- 
op, and could not be perſonally ſerved with a rule to return a 
ar, a rule was ordered, that leaving a copy at bis houſe ſhonld | 
good ſervice, Barnes, 35. . | 
O 2 Rule 
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Rule. for. ſheriff to bring in the body in fir. dens in O. 5. 


which the ſheriff did not, plaintiff, moved for an . attachment the 
and had a rule to ſhew cauſe. The ſheriff ſhewed for cave, Wi” 


that bail was put in and juſtified. , But it appearing that they 
had ot juſtified before: plaintiff applied for the attachment, the 
court ordered, that on payment of coſts the rule ſhould be dif 
charged. Barnes, 80. „ 113461 +a ie 
Motion to diſchargeiprocer:dings againſt the ſheriff upon cir- 
cumſtances, v/z. the bail to the ſheriff was good when defend 
ant was arreſted, 4th; Augn/t ;..and the ſher:if was obliged t 
take bail under the ſtatute of Henry the Sixth, +, but the bil 
ſince were become inſufficient, denied: but the Count enlarged 
the /ix day rule to bring ian the body three days - further 
Barnes, 180. $31453&I... 3 (48G £7. 51M L324 : Ang «744 
Deferdant was atreſted Jaſt term, but no bail - bond, takes 
The ſheriff being called upon returned a cepi, and being fend 
with a peremptory rule to bring in the body, bail was perſecle 
in coutt, and the rule to bring in the bedy diſcharged ; burthe 
ſeriff was ordered to pay the coſts of tbe application, 2 tl 
time for bringing in the body was expized, and the; plaintiff « 
titled to move for an attachment. Barnes, 9. 
Deſendant put in bail before a judge, plaintiff gave noticed 
exception, but did not enter the exception on the Saile 
and for want of a juſtikcation in couit, ſerved the ſheriff wi 
a peremptory rule to bring in the body in fix days e for, wal 
whereof, plaintiff moved tor an attachment againſt him. 18 
court held, that an exception in writing on the bail- piece, and 
notice thereof to the defendant's attorney, are both necelſſus 
And that for want of the former, the bail { who had 6 
more than 20 days without exception entered ] was become 
| ſolute, and ordered proceedings againſt the ſheriff to be ft 
Barnes, 102. | |  v113 e 1 
Plaintiff ſerved the late ſheriff, with à peremptory rule to hig 
in the body in fix days: whereupon defendant put in bail, ju 
fied de bene eſe before a judge, and for want of an except 
within twenty days, the bail became abſolute. Plaintiff intile 
that though no exception was taken, the bail ought to be] 
feed by a juſtification in court [which is bringing in the de 
within the /ix days limited by the rule. But the court d. 
otherwiſe, and diſcharged the rule for an attachment. Barnts, 10 
A rule was made in C. B. for an aitachment agaioti 
ſheriff, ſor not returning a capias; whereupon the ſheriff ca 
bail to be put in, and juſtified in court, and moved ta duel 
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J . rule for an ar1achmiwt on payment of coſto. Rule to thew 
en, ive, which was afterwards diſcharged; it appearing that the 
parties had been before u judge, who had made an order by 
ide) Wi concent, that proceedings ſhould be Rayed''on payment of d 
and coſts to be taxed, and that plaintiff had been delayed two 
terms: and the counſel for the ſheriff refuſing to conſent to ge 
before the prothonotaty, on the foot" of the judge's order, t 
court were of opinion, that the rule for the dae ought to 
fand. Barnes, 9v90fuQM. xs v0 1A 
Queſtion was, Whether à rule to bring in defendant's body 
after cpi returned, ought to be diſcharged ot not ? it * ſug- 
veſted on behalf of the ſheriff that defendant was in cuſtody, 
and had remained in gol ever ſince the arreſt: but the fat ap- 
deated otherwiſe 4 defendant had been ſuffered to eſcape. Per 
ur. Had the ſheriff ſne vn defendant to be in actual cuſtody, 
he rule ought to be diſcharged 3 but as there is an eſcape, the 
e ſhould be obeyed, otherwiſe an attachment mult be granted. 
But by ' conſent, the debt and coſts were to be paid in's 
honth, with five pounds for” the coſts of the motions, 
r, pat ney one e 214+ bag wy 
Rule for an atta hment againſt the bailiff of a liberty, for not 
turning a mandate made by the ſheriff, purſuant to a peremp- 
oy rule to return the ſame in fix day, without any retutn to 
nandavi halli vo, antecedent to the peremptory rule, on an 
hdavit of ſearching the ſherift*s office after the expiration of the 
days, and that the mandate was not returned —all the officers 
reſent reporting it to be the'pratice of C. B. Burney, 35. 
An attachment iſſued againſt the h gb B if 2 
Ir rot bringing . 's body into court, purſuant to a peremp+» 
ry rule; and having been examined upon” interrogatories, it 
as referred to the prothonotary as uſual, to examine whether 
e had cleared himſelf of the contempt or not, The protho» 
tary reported ſpecially, and the fact appeared, that V. 
ing confined in the Gatehouſe for a criminal matter, by 
we of the judge charged with 2 bailable actioa by a aa 
p. directed to the ſheriff of M4d!:{x, who made a mandate 


hich W. afterwards eſcaped from the Gatebouſe, which is the 
ſon for the liberty of Weftminfl:r, and to which the highs 
uliff is obliged to carry bis priſoners within twenty · four hours 


e appointed by, and hold their places under, the Dean and 
hapter of Wi/tminflcr, and both give ſecurity to them, — 
03 N 


d the high-bailtff, who charged V. therewith in cuſtody; _- 


er arreſt.— That the high-bailiff and keeper of the Garchouſa - 
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the keeper no ſecurity to the highgbailiff On this th 
the court — of opinion that the high-bailiff had 2 4 
felf of the contempt, and ordered the artachment to be diſcharged; 2 
the bigh-bailiff having done every thing in his power to ſecut i r 
the priſoner, and ought not to be criminally puniſbed roa. WHY =: 
deat ſuperior extends to civil caſes only, The profecutor. ay 
bring his action for the eſcape. The King v. Lever high-baiif 2 
of Wiſimin/ler, Barnts, 34. 4 | 444 an 
At the expiration of the peremptory rule to bring in th | 
body, when you move for an eitachment, there mult be u of 
affidavit to ground the motion on, to the following effect: uu 
| [ ( 4. B. plaintiff, dir 
In base ane Tr, 
| C. D. deſendaat. Re 
F. F. of, &c. gentleman, maketh oath, That he this & F 
ponent did, on the day of + - laſt, ſerve b 
rule to return the bill of Middl:ſex ¶ latitat, capiat, or h, wii 
writ it was], iſſued in this cauſe, hereunto annexed, by deliyera i that 
a true copy thereof to G. H. who acts as and for the ſherif A etu 
the county of Middleſex, and at the ſame time ſhe ved him hl tech 
faid annexed rule: And this deponent further ſaith, That ay iſt: 
the day of laſt, he this deponent ſearched Nong 
the King's Bench Office, with the proper officer there, for wlll tiff | 


_ yeturn of the ſaid b:i{ of Middleſex in the ſaid rule mentic 
and thereupon found that the ſame was not returned and ſia 
And this deponent further ſaith, That on the d, 
| inſtant, he this deponent in like manner as-aforela 

ferved the ſaid G. H with the rule to bring in the body off 
faid defendant in this cauſe, alſo hereunto annexed, by «& 
vering a true copy thereof to the ſaid G. M. and at the lat 
time ſhewed him the ſaid original rule: And; this 
further faith, he hath duly ſearched the feveral ſpecial bo 
of the Right Honourable the Lord Chief Juſtice, and the ala 
three judges of this honourable court, and thereupon found th 
no N bail was put in, or had juſtified themſelves in 
. cauſe. | 
Sworn, &c. | THR 
If in C. B. adapt your affidavit to the practice of the 0 
in regard te putting in bail with the filazer, &. 
Having made this motion, draw up a rule for an alan 
with the clerk of the rules, if in B. R. [or ſecondary if inG. 
for which you pay 55. then take the to the Crewe j 
in the Temple, where the attachment is made out, directed 
. I i 


* 


hers da not. Vide Barum, 404. 
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the coroner of the county, for which attachment is pald 137. 
4d. then carry the attachment to the coroner, who makes + 6 
z warrant thereon, and attaches the ſheriff, On return of th 
attachment you call upon the coroner, who will pay over the 
money, charging about a gaines for his tees, + - 

If the coroner does not return an attachment of contempt 
22ainſt the ſheriff, the way to compel a return is to move for 
an attachment againſt the coroner, directed to Elias. 


The coroner of Mrdallefex not having returned an ariorhment 
of contempt againſt the ſheriff, the court granted a getemptary 
rule (in the firſt inſtance) for an attachment againſt the chm, 
directed to E liaers, purſuant to the precedent of Andrews v. _ 
Tr. 13 Ges. 3. The King v. Pecibam and Clarke, 2 it 
us motiom and application for an attachment is proper; 
when the ſame ſheriff is in office who returned a cepi corpu to the 
writ, and does not bring in the body purſuant to his return, 
that is, by putting in good bail above, But if the ſheriff who 
returned cepi is gone out of office, inſtead of moviiig for an - 
techment, you move for a diffringas, by which the coroner will 
diftrain him. And if ſuch writs of diffringos' iſſue, the courry 
on motion, will direct the ih to be fold, and that the plain 
tiff be paid his. coſts out of the money levied — 2 or it 
was held in B. R. in the caſe of Rabas v. Plaiffow, « Rips 
4 þt. 2726, that the third clauſe of the 10 of Geo. 3. c. 50; re- 
lates to all writs of diffringes in general, and is not to 
luch as concern prjvilige of parlioment oaly. ; 

In the ſame caſe ot Raban v. Plaiſſow, the coutt on a di- 
trizgas againſt the ſheriff, on motion, ordered the iſſues to be 
ſold, and the coſts incurred by the fault of the ſhetilf to be 
taxed, and paid to the plaintiff out-of the money — thero- 
e to anſwer the event 

the ſuit, Fark" | 5 

An attachment being a criminal proſecution, muſt be made 
returnable at à general return, fhoveh the original proceſs was 
ta day certain. As if the ſheriff returns a 7 on proceſs of 
bill er latitat, and plaintiff proceeds againſt the reſcuers by t- 
tachment, ſuch attachment muſt be made returnable at a general 
return, Vide 1 Stra. 624. Sed vide Barnes, 4. 

In all caſes cules for an atachment require perſonal ſervice, 
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Of Summons and Orders for Time to put in, add 
to, perfect, and juſtify BaiL, Sc. 


A SUMMONS may be taken out both by plaintiff and d. 
fendant for various purpoſes, from the beginning to the 
end of a ſuit; and a great deal of buſineſs is tranſacted ar the 


chambers of the reſpective judges, by means of theſe ſummom 


and orders made thereupon —In this place we ſhall ſpeak more 
particularly of ſummons and orders, for time to in, _ 
parſe, andi j uſtiſy bail. 

A ſummons may be taken out before any judge « of the coun 
wherein the action is brought, for which 1 5. is paid, and 
the ſame ſum is paid for may te Os in unn 0 
vacation. 

When a judge makes an order for time to put on, ol to, pr. 
fact, or juſtiſy bail, or for time to plead, &c. it. is uſually made on 
terms, ſuch as, pleading iſſuably, Tejoining gratis, taking hut 
vatice of trial, or inquiry (if neceſſary) within term. 

But a judge will not hold defendant to all theſe conditions o 
granting the firft order unleſs the ſtate of the cauſe N it 
or the party ſummoned ought to ſubmit to them. 

When a defendant in a town cauſe applies for tims to put in 
add too, perfect, and juſtify bail, or te plead, a judge will oct 
grant any order for ſo doing, but upon condition that his u. 
* undertakes to plead an iſſuable plea. 

If a ſummons be fer common inſtead of ſpecial bail, no order 
will be made, unleſs the application be ſupported by each 
davit of facts. 

Wbere a defendant is held to ſpecial bail upon a defeAtine i 
fidavit, he may have a ſummons to-ſhew cauſe why common bal 
ſhould not be accepted. 4 

- If -a defendant be detained in cuſtody after having perfeded 
his bail, he may procure his enlargement before a judge upon 
ſervice of three (mmons. 

. Tf a ſummons be returnable before the time for putting ib , 
Pe Sc. be out, or before an order be expired, the pro- 
ſeſſion and practiſers ,generally conſider it as a ſtay pf proceed. 
ings, till there hath been an attendance thereon before a judge. 
But if the ſummons be not returnable till after the time wherein 
the party hath a right to proceed, it is no ſtay, being then 
conſidered as a trick to impoſe on the judge, the court, of the 
opponent, | 

True and examined copies of all ſummonſes moſt be ſerve 
on the adverſe parties, their attornies, or agents; and, in cal 


the diſobedience of the order to be obtained thereon incurs 4 
It 


Eantempt, the party himſelf myſt be ſerved perſenally. 
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If the ſummons is for any matter Which the Tultors of the 
court are bound to obey, the non-attendance of the attorgey, 
or the non-compliance of his client, will fubje& ihem (the 
judge's order being firſt made a tule of court) to an attachment 
of contempt. OT nn 2 

Wherever the party diſobeys 2 judge's order, and the party 
who applied for it would wiſh'to enforce” it by attachment, he 
muſt previouſly move to make the judge's order a rule of cour 
and then move for an attachment; which the court will, in ſome 
caſes, grant in the firſt inſtance : but (generally a. rule is firſt 
; wee, to ſhew cauſe' why an attachment ſhould not iĩſſue 
50. againſt the party. E e . 8 | 
1 To obtain an order ex parte from a judge, the ſummoner muſt 
ſrt wait at the judge's chambers an hour ; and in caſe neither the 

party ſummoned, nor his attorney or agent attends, on being 
regularly ſerved with three ſummonſes, and affidavit made of 
4 i; WY having ſo done, the judge will make an order for the purpoſe ap- 

; plied for, and ſet out in the ſummons: which affidavit may be 

%o the following effeR : | 


not 

: A. B. plaintiff, 
* 7 Between and g 
der : C. D. defendant. 


aff E. F. of, &c. clerk to G. H. attorney for the [party who 
took out the ſummons], maketh oath, that he this deponent on 
e af. he 22d, 23d, and 24th days of April this inſtant, did ſerve the . 
; bail WY three ſeveral ſummonſes hereunto annexed, by “ delivering true 
| copies thereof unto Mr. J. X. who acts as attorney or agent for 
Gel [the party in the cauſe whois ſummoned], as this deponent hath 
pon deen informed and believes, and at the ſame time ſhewing him 
the ſaid ſummonſes: and this deponent further faith, that on 
ih the ſaid ſeveral days and times herein, and in the ſaid ſummonſes, 
pro- Wl reſpectively mentioned, he this deponent did accordingly duly 
ced- WY attend thereon, but that the ſaid Mr. J. X. or his agent, or 
e. ny perſon on either of their hehalfs, on any of the ſaid three 
rein WY (everal days or times as aforeſaid, did not attend thereon. 


then Sworn, &c. E. F. 


Pe EEE 


reed If the matter need not perſonal ſcrvice ſay, by leaving true copies 
can thereof at che houſe of Mr. J. K. fituate in, &c. with a perſon there, 
urs ho informed this deponent he was clerk or ſervant (as the caſe is) 

i to the ſaid Mr. J. X. Such 
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Such affidavit muſt be engroſſcd on a 15. 6d. ſtamp, md 
ſworn before one of the judges { uſually that judge before whon 
the ſummons was depending ]—you pay for each order 2 1. (be- 
ſides the oath) which muſt be ſerved in the ſame manner as the 
ſummonſes. | 

The validity of a judge's order can be impeached but two 
ways—either by appealing to the court to ſet it aſide, ori 
made in vacation, by applying the ſucceeding term, to ſet aſide 
the proceedings that have been had under it.— And if any one 
difobeys a judge's order, and the party who applied for it would 
wiſh to enforce it by attachment, he muſt previouſly move to 
make the judge's order a rule of court, th 
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Ok the Declaration,” 
When to be delivered or filed, Ge. 
VI HEN defendant bas appeared to the aQion and filed bal, WM 


ot if he was nat arreſted and plaintiff bas filed bail for 
him, according to the ſtatute 12 of Geo. 1. > 


declare ® againſt him, or recite at large his 


In B. K. 

The plaiatiff muſt declare 
before the end of the term 
after which the writ was re- 
turnable [ he has a 
rule for time to declare], for 


defendant is not bound to ac- ' 


cept a declarati 
Prad. EE _ 
83 filed on the 
ſecond term, 
dut =2 thereof not | 
till juſt before the eigen day 
of the third term. Burr: Rep. 
4 Pf. 1452. 


plaintiff is to 
of complaint. 


In C. B. a 
plaintiff has two terms 
to declare in after bail is com - 
plete. Pract. Reg. 121. The 
vacation after the ſecond term 
is within the time, unleſs 
intiff is called upon ſooner 
rule. —But if he is called 
upon ſooner by rule, he muſt 
declare before the end of the 
ſecond term: but defendant 
cannot ſign a now pros, tilt 
rule given to declare and de» 
in of declaration made in 

Writing. b 


A declaration cannot be delivered in chief before appearance, 


but only de bexe efſe, If plaintiff appears for defendant, ſuch 
appearance muſt be entered before declaration is delivered, 


unleſs plaintiff delivers the declaration de bene «f/e; or if the de» 


claration is left in the office before appearance, and not marked 
ie bene eſſe, it is bad. Rr tt 


A declaration cannot be delivered againſt one of tuo defend» 


ants till beth appear, or one and the other is autlawes, 
Knight v. Parker and athers, C. B. Eaff. 11 Geo. 3. 2 Blackf, 
Rep. 759. In ſuch caſe, where one appears, plaintiff ſhould get 
an order for time to declare till the other appears or is outlawed, 

A latitat was againſt two, returnable in Mitch. term z one 
appeared, and plaintiff filed à declaration againft him, and 


— — 


The copy of the declaration to be delivered to defendant's attor- 
ney or agent, mult be engroſſed on a treble fem famp paper; for 
which plaintiff's attorney is entitled to charge 4 4. per ſheet, reckoni 
72 words to a ſheet, which defendant's attorney on delivery muſt pay 
for belies the flawps, and 9 4. for filing bis warrant of attorney. 


—_— 


- 


| 
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* * * 3 
took out an alias capias, returnable i in Hilary for, againſt the 
other deſepdant, on which be appeared ang then plaintiff filed 
a new declaration, as againſt both, of Michaelmas term, The 
firft was held to be void, and the ſecond wrong dated. 1 Wil 
242. But the court refuſed to ſtay r for the lit. 
tiff might amend. 

A copy of the declaration muſt be delivered to defendant 
attorney, if he is known, and not to himſelf : or if a counyy | 
1 is concerned, then it ought to de delivered to the agent 

town. But if delendant accepts a declaration in the coun- 
try, and there has been proceedings upon it, and judgment 
be ſigned for want of à plea, the court will not ſet it aſide ; be. 
cauſe, by accepting the declaration, e e has a” to 
ſuch method of proceeding. . 

A copy of a ora ought to be delivered before nine | in 
the evening. 

If defendant's attorney refuſes to pay for the copy, it ma) b 

left in the office, and plaintiff may proceed by . a rule 10 
plead and demanding a plea z-and for want of it 
but he muſt not receive a plea, till the copy of the 
is paid for. - 
A A copy of the declaration may be left in the office, if he 
place of abode of defendant's attorney is not known: but 
ſuch copy is only well delivered from the time of the notice 
| thereof given. 

If bail is filed by the plaintiff, the declaration muſt be fled 
in the office of the court ſin the King's Bench or Prothonotarie\, 
and notice thereof given to defendant, by delivering or leaving 
for him, at his laſt or uſual place of abode, a notice in writing, 
ſignifying the nature of the action, at whoſe ſuit' proſecuted; 
and the time allowed by the rules of the court for pleading 
thereto; and unleſs he plead in that time, judgment will be 
entered by default, without further calling for plea. Tr. 1 65 
2. B. R. Mich. 1 Ges. 2. C. B. 

The form of the notice in ſuch caſe is to the following effect 


| In —— 43 . {naming as in the declaration) again 
C. D. (naming him as ſued.) | 


Take notice, that I have this day left in the office of 4 
clerk of the declarations in the King's Bench, in the Inner 
London; or in the Prothonataries office of "the Common Plaus. i 
' the Inner Temple, London] a copy of the declaration, as of laſt 
Trinity term, againſt you, at the ſuit of the ſaid A. B. in an 
ation of —— [ſpecifying the nature of the action] ; in _ 


ent; 


the 
* 


i 
it- 


m7 


% 
ent 
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faid declaration the phintiff had lad bis damages 8 
and that _— 'you plead to the ſaid declaration within the beſt 
four or eigh days, [as the caſe is] of next, * 1 0k term, 
judgment de entered againſt you b en 


1 11 


$166) 2 u is l 6 
To C. D. defendant in the 1 for the 
above cauſe. Node 21361 ue plaintiff. (Q 518 22 us 
a this 241 oc - day: of 1 +} in the pen See. 
„Ho En ti vv ©?! 1&6 ; (0.1997 [0-1 TWITFT. 
This notice anaſbeſdecify: the action, whether in 
treſpaſs on the caſe upon promiſes, treſpaſs on the caſe>for — 
eiſying the tort} debt, covenant, &e. otherwiſe it is-trregularome 
A notice that a declaration in an ae an ie caſe was left, 
without further deſcription, was inſufficient : becauſe the ins 
tent of the rule is, that deſendantrſhoaldo know forrwhat! he is- 
ſued ; and actions upon contracts," or: for torts, ate widelp.ife 
ferent, Barnes, 299. rrantiab bo yak ant lows) 
If the action is againſt two or mote, notice thereof ſhould be 
given to all the — other wiſe tis irregulary:and"he 
cour: on motion will ſtay proceedings. Barn, — [189 
In C. B. if the plaintiff appears be defendant, he may 
ceed without taking notice of any attotnay defendant may have 
employed, though the defendant has given plaintiſf notice 
of him, Barnes, 177. But plaiatiff muſt give notice: tho 
the defendant himſelf be an attorney. Pract. Reg. 1282 vr \ 
In B. R. the delivery of a declaration in treſpaſs'on a Sunday 
was held good; and in C. B. the delivery of a declaration in 
gdlment on a Sunday was held good. 2 Barnes, AAN But 
where notice of a declaration being-left in the office; was ferved. 
on a Sunday, it was held bad, as being within the fat. 29 Can. 
2. c. 7, Barnes, 309. a 
The writ was recurnable i in eber. bk binuff entered 2 
ance according to the. ſtatute, and left ation, in the offic 
but reſted. all Trinity and Michacimas: but. before the 8 gn 
day of Hilary, gave defendant notice of the declaration. I. be de- 
claration was held well delivered only from the time of notice, 
and conſequently .came. too late z defendant was then out of 
court, Rule abſolute to ſtay proceedings. Barnes, 304. . 


The declaration is only well delivered from the time of the 


notice; and therefore if notice of the declaration be given after 
the rule to plead is given, it is irregular. 


Where bail is „or appearance entered by 


there muſt be a plea demanded in writing, ae notice io 


plead 


' 
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When to be delivered or filed, &c. 
plead be upon the declaration, before plaintiff's attorney can 


E 


fign judgment by default. Vid 1 il. 132. and Rg. 1 Gu, 


4 In B. K. | To gh, f In C. B. 5 
In all proceſs out of this The ſame in this court by 
court, whereon defendant is Mich. 3 Geo. 2.—— and the 
arreſted and held w a bail, ſame where proceſs is teturn- 
rethrnable the 7 or fecond able the third return of term, 
return of term [that is, befere if the declaration be delivered 
' the: third return of term If four days | before the end of 
plaintiff declares in Zoudon or term.— But in this court the 
4 „ lives days are incluſrur'of the day d 
Wi in twenty t o London, the delivery, f . 
the declaration ſhall be deliver- 
within four day; after delivery 
(exilyftve of the day of delivery), 
and the defendant ſhall plcad + 
within that time without an 
imparlance.—— If in any other 
county, or defendant lives. 
above twenty miles from London, 
then to yr the poten = — 
tice to d within eigł 
Trin. 5 & 6 Ges. 2. * 1 
But in both caſes the decla - N 
ration muſt be delivered at leaſt os 
four days before the end of term | 
axclufive, otherwiſe defendant 


will be entitled to ap impar 
lance. 


I the defendant has eight days to plead, and the declaration 
is delivered, with notice to plead in four days, it is irregular, 
though judgment be not _ till the erght days are expired, 

Barns, 222. Pratt, Reg. C. P. 135. bs 

If defendant eſcape, and is taken on an eſcape twarrant, plain- 

tiff has time to declare till the end of the ſecond term after de- 

fendant's being retaken on the eſcape warrant ®, | 
On a bill if Middleſex or latitat in B. R. plaintiff may de- 
clare in any action, or as execytor, gui tam, or as aſſignee ,- 


— 


— 


But wide the ſecond Volume, as to proceedings againſt prijſonr, 
| #ttormics, privileged penſons, corporations, Ce. * 
8 riſe 


Ot the Declaration. gi 
When to be delivered or tiled, Gr. 
riff. Stra. 1232.— 80 on a common cepias qrere dlayſum fregrh, 


in C. B. plaintiff may 1 * 
doch only to dring defendant ure cou = 


„ v4 a 
If the ſvit is by b., plaintiff Bye E, 22 Geo, 1 
may declare in a different cou tiff may declare in'any county, 


ty from that into which he ſued without loſing his bai}, Botero 
proceſs, and ſhall not loſe bis this rule, if defendant was ar. 
il, Miter if by eriginal, for | reſted in u different\ county o- 
there the bail are not liable, if that in which plaimifF i 
plaintiff declares in another” to try hie action, he ar 
amy  fobenant by « Feber . 


i408 10 : 


Of delivering the Declaration DE! BENE, Ess E. 6 


O all proceſs returnable the ff or ſecond return of term c 
[that is, before the third return of term], where oo «fi In 
davit is made of the . cauſe, ſo as. to arreſt the. defendants the 1 
plaintiff may deliver a declaration de bene g at the return of the Wi de 
proceſt, wigh notice to plead in eight days after deliver. = 
And if affidavit is made to arreſt, then, plaintiff, may delia Mul 
his declaration, with notice to, plead ip ſour days aftes, the del. 
very, if the; action is in Lenden or Addaleſex, and defendan, WR 2. 
lives. within twenty, miles ¶ Landen; ang, with notice t plead ij 
eight days if the action is in apy, other county, or defendant live, 
. above twenity miles from Landen. Aich. 10 Ges. . B. R- f 
* 3 Geo. 2. C. B. — Aud, pow. by Reg. Trinity 22 C. Wy c 


Upon all proceſs returnable before the laſt re. 4 dec 
turn of term, where no affidavit.is made or filed 7 
of the cauſe of action, the plaintiff may file or 


deliver the declaration de bene ee, at the return If ; 
of ſuch proceſs, with notice to plead in eight git 
days and if defendant doth not file common ei. 
bail, and plead within the ſaid eight days, plain- Ave; 
tiff having firſt filed common bail for defend- WI 
ant, may ſign judgment for want of plea, pro- | Mar 
vided that ſuch declaration be delivered or filed, deli 
and notice thereof be given four days excluſive Thi 
before the end of the term, and a rule to plead ta : 
be duly entered, And upon all ſuch proceſs as 1 


aforeſaid, where an affidavit is made and filed, 
the declaration way be filed. or delivered de bene 
¶ at the return of the proceſs, with notice to 
plead in four days, if the action is in London or 
Middleſex, and defendant lives within twenty 
miles, Eight days if in any other county, or de- 
ſendant lives above twenty miles: and if de- 
fendant puts in bail, and doth not plead within 
time, judgment may be ſigned, provided ſuch 
declaration be delivered or filed, and notice 
thereof given four days excluſively before the end 
of term, and a rule to plead duly entered. 
A declaration de bene eſſe muſt be delivered or filed before the 
time for appearing, or putting in bail is expired. Barnes, 34% 
If it is delivered after appearance, it is called delivering it i 
chief, a 


yo _= 


Or child return cf term in C. B. by Reg. 7 Geo. 3. 


of delivering the Declaration pr BArNE Ess. 


$o that a declaration Je hene , in C. B. cannot be deſſyered 
il] the appearance day of the return. 2 Blackſ. Rep. 749. 
The delivering a declaration after time for putting in bail, ag. 
declaration de bene e//e, is no. waiver of the exception to bail 
ut demanding a plea thereon is a walver of the exception, be- 
uſe it is admitting defendant to be in court, and in a condi- 
jon to plead, Lifter v. Wainhouſe, Tr. 16, 17 Gen 2. C. BY 
Barnes, mee : 
In B. R. Mich. 14 Ges. 2, in Bargh v. Dixůn, the court 
jd, that where an original was returnable on the? Pigs thy of 
„ a declaration could not be delivered de bene 2 the firf 
ay of the term, | | | 
In B. R. the writ was returnable the 1 51h of Novethber, and 
declaration de bene t was left in the office rhe 24th ; and it 
is held to be well delivered (though not till the gth day), be- 
uſe two Sundays intervened. Bury, Rep. 4 pt. 56. 2 
If a declaration is deftvered de bene effe, 4 ruſe to plead maß 
given before defendant appears—but if plaintiff demands 2 
Ja in caſe the proceſs is battable, before bail is filed, it is @ 
ziver of the exception to the bail. W Les. 
When a declaration is delivered de bene efſe, till common bail or 
eur ance be entered, or tilf cia bail be filed, notice that it is. 
delivered muſt be giver} at the ſame time in writing. 
The notice till common bail is filed may be to the following 


* TY 4. B. plaintf, and 
No 14 CA. B. plain 
Mme T3 F £ 3 C. D. 22 11 


Mr. C. P. take notice; that à declaration is o filed"; 18 last 
pn in the King's Bench office in the Inner Temple, London, with 
er of the declarations, conditionally, till common bail filed 
an ation of treſpaſs on the'cafe upon promiſes at the ſuit of the 
d A. B. in action; and anteſs you plead thereto within 
ht days after ſervice thereof, judgment will be entered againſt 
Ju by default. Dated this day of in the year, Cc. 

T. N. plaintiff's attorney. 


| Indorſe the declaration thus: 


0 C. D. defendant 


This declaration is filed conditionally till 
the above cauſe. 


common bait filed, and defendant is to 
plead thereto in ag i. 


ny 


A Y 


Irn the Comes Flas By, 1. 5% bs the Pakete ue ts. = 
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Of delivering the Declaration DE BENE E888; 


If defendant does not file. common-bail, or enter a.common 
appearance within the time, the plaintiff's attorney having ens 
tered a rule to plead, may file common bail for him, and. then 


ſign judgment. | 9 (af nn 
In C. B. if a declaration is delivered de bene eſſ on ot befor 


the appearance day of the return of the writ, the defendant j 


entitled to four days time to plead from the ere day, l 9 
delivered after the appearance day, then to four days after the WW... 
delivery. 2 Black/. Rep. 1243+ | | | 


In an action which requires only a common appearance in C. . 
if a declaration be delivered de bene «fe, plaintiff , cannot fig 
judgment for want of a plea, till the time the defendant had is 
enter his appearance is expired—as if the capias is returnable i 
eight days of St. Hilary (viz. 20th of January), and a.declaration 
is left in the office de bene ez on the 23d of January, and notice 
thereof and rule to plead is given the ſame day; now, the ul 
to plead will be out the 26th, but as defendant has eight: dey! u 
appear, excluſive of the return-day, the plaintiff cannot ſign 
judgment for want of a plea, till the 29th of January, and tha 
an appearance muſt be entered either by dant or plaintif 
for him. | 8 | 
When a declaration is filed de bene eſſe, till ſpecial bail be pu 
in, the notice may be to the following i 
N * C. D. defendant 
Mr. C. D. take notice, that a declaration it agarnff you 
in the King's Bench office (or if in C. B. ſay, left in the Prot 
notaries office), Qc. as of this preſent Michaelmas term, agu 
you, at the ſuit of the above-named 4: B. in an attion 
on the caſe upon promiſes, in which ſaid declaration the plainti 
hath laid his damages to — ; and unleſs you put in bail abo 
and plead to the ſaid declaration within four days after , this ov 


tice (a rule to plead being this day given . will be er 


7 againſt you by default. Dated this 6th day of Nenn 

1781, | | 

To C. D. defendant in 6. H. and J. X. 

the above cauſe. for the plaintiſ- 
Indorſing the declaration thus: 114 


This declaration is filed conditionally, and deſendant is 
plead thereto in four days. 2 
Wherever a declaration is left conditionally, or de bene 
there ought to be an indorſement on it, ſignifying that it is ſo l 


Ot the Declaration, 95 
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In C. B. the proceſs was bailable, and the declaration was 
filed in the Prothonotaries office de bene eff ; and the queſtio 
was, if notice was neceflary to be given of ſuch filing. T 
caſe was agitated in Mich. 11 Geo. 3. C. B. but not determined, 
though the court inclined that it was neceſſary, the fame ag in 
cammon proceſs, not bailable.. Vide 3 Wilſe 147. 

But in 2 Blackſ, Rep. 725, ſaid to be held, that perſonal nap. 
tice of a declaration being left in the office, is not nece | 


bailable proceſs; though in caſes where no ſpeciai bail is required, 
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1 | a 
lgn In B. R. a latitat was teturnable twenty-ſecond of April, being 
010 he ſecond return, and a declaration was left- in the office the 
e u 24b de bene ae; on the 261h defendant put in ſpecial bail, and 
uo ve notice thereof ; and a rule to plead being entered in the 
vue Wefice by the plaintiff's attorney, when that was out he ſigned 
rule udgment without demanding a plea, Et per Cur. A plea muſt. 
Nu emanded in writing, wherever a tule to plead is given, and 
i endant files bail in time, as he has done here; and ac- 
. orlingly judgment was ſet, aſide for irregularity, with coſts, 


Will. 134. n 


* L „ J 


* 
2 


Pp 


In B. R. 


F the 
the defendant, no other perſon 


but plaintiff can deliver a de- 


claration by the by againſt him 
but where defendant files bail 
himſelf, any one may. Mich. 
10 Geo. 2. 

No other perfon but plain- 
tiff can deliver a declaration by 
the by after the term, wherein 
proceſs is returnable ſedente cu- 
ria. —But the plaintiff himſelf 
may declare in as many actions 


as he thinks fit, before the end of 


the next term, after the return of 
the proceſs. Mich. 10 Ges. 2. 


In B. R. a declaration by the 
by may be delivered at the ſuit 
of a third perſon, before any 
declaration is delivered by the 
plaintiff in the writ. Con. Phi- 
' tip's Caſe. 

Where the proceedings are 
by bill, if a defendant is in 
court, either by being in the 
actual cuftody of the marſhal, or 
by a voluntary appearance at any 
plaintiff's ſuit, any other plain- 
t is at liberty to deliver a de- 


claration by the by, againſt him, 


within the ſame term wherein 
the writ was returnable. 
Maſter Owen, in the caſe of 
Sulhard v. Harris. Burr. Rep. 
4 pt. 2180, 


In an action at the ſuit of baron only, he cannot deliver: 
claration by the by at the ſuit of himſelf and feme, 2 vol. Rules 
Orders B. R. and C. B. 132. King's 
hut if the writ be at the ſuit of himſelf and feme, he mij 

liver a declaration by the by at the ſuit of himſelf, Ibid. * 


üntiff files bail for 


ance for bimſelf, of plain 


the declaration and coſts in th 


Prac. Reg. 144. 1 


Per 


Ot the Declaration, 
Of delivering a Declaration BY TAE BY, 


In C. 5. 
No perſon can dellyer a 6 
claration by the by, but ch. 
laintiff, whether defend 
Fles bail, or enters an'a 


appears for him. 


If the plaintiff declares hy th 
by in C. B. he ought to dechi 
in the ſame term in which the] 
writisreturnable. Prac. Nn 
Barnes, 346.— And ſuch dec 
ration by the by may be dels 
ed in the ſame term jn_whid 
the writ is returnable, thougl 


declaration are not pak 


Rep. 204. 1 Barnes, % 


Ot the Declaration. 
Of delivering a Declaration By THE By. | 


in B. R. Eoff.. 7 Geo. 3. the writ being at ſuit of barem dud 
ane, the court held that the baren could not deliver a declarta- 
ion by che by at his own ſuit an, after the end of the term in wia 
he writ was returnable. - But in the caſe of Sulyard v. Harris, 
6. 3. B. R. a latitat was ſued out at the ſuit of . and B. 
gainſt D. who fied common bail, and A, and B. declared — 
gainſt him, and then 4. delivered another declaration at hi 
een ny well. 
1 debt, quare if plaintiff can declare by the by 
1 caſe, before he has declared in debt? In B. K. it ſtems he 
nay, and the only conſequence bs, that plaintiff diſ- 
harges the bail. And in Pra#. Reg. C. B. 141. it is that 
on an attachment of privilege in placito debiti, plaintiff cannot de- 
ver a declaration by the by in caſe, till he has declared in debr. 
On a capias with an ar etiam at the ſuit of ah executor, plains 
iff Le a declaration by the by at the ſuit of © later 
if the writ be a general e 4 wn frexit, plain 
iff may lier a derkercdet br — ES the vg. 
rtr al, and the 
bunt as extcutor, or gui tam, or as aſſignee of the ſheriff. Stra. 
132. Hamey v. Sparing, C. B. Eaft. 10 Gd. 3. where ſuch 
niance was, the court beld that ray might proceed in his 
ion, though he Joſt his bail. So in Lloyd qui tam v. Williams, 
ih, 11 Ges. 3. C. B. The writ was FORE 15 
he declaration qui tom, and held well, 


98 Ot the Declaration. 
Of the Rule to DpECLAR Ex. 


| FF plaintiff does not declare within two terms, that is, befor 
the end of the term next after that in which the writ was i 
; turnable, he muſt get a rule to declare till the fi day ft 
next term, otherwiſe defendant may ſign a ven pros: but thi 
rule has no effect by the words of it, if defendant is actualyt 
priſener.— Nor per Cotoper, clerk of the rules, B. R.\whie th 
defendant is out on ſpecial: bail but Maſler Banton, and th 
late Maſler Owen, were clearly of à different opinion, and þ 
were the ſerondaries of the Common Pla. 
.  Aﬀer appearance, if the parties by conſent obtain a funde 
time before declaration, that in law is called dies datus m 
tium.— But a day given after declaration is called an i 
Lance: for the diverſity vide Maar, 79. pl. 209... 
| Plaintiff in a gui tam action had taken out five rules for ti 
to declare, and ſerved none of them on. defendant till the lf 
was taken out, and then ſerved them all together, and-at i 
ſame time delivered a declaration. On motion to ſet aſide th 
proceedings, it was urged, that the rules not being ſerrel i 
time, were expired; and that therefore the defendant was out. 
court, and could not be ſerved with a, declaration. But ger 
ou might have ſigned a non pros, for not declaring in time: bt 
aving omitted that, and the plaintiff having ſerved his rules, le 
redeems his irregularity, and you cannot now take advantayt 
- it. Janes gui tam v. Hutton, Tr. 1 Geo. 3. B. R. 1 Blad 
290. 1 | i 
. al caſes, to make a perfect ſervice of a rule of count, the 
original rule muſt be ſworn to have been ſhewed to the party 
the time of ſerving the copy. 

And if any one on being ſerved with a rule of court treats 
ſame contemptuouſly, the court on motion will grant an 4 
ment abſolutely againſt him, without a rule to ſhew cauſe, It 

Ling v. Jones. 1 Stra. 185, Salk, 84. 
On an attachment the ſheriff cannot take bail, but a j 
at his chambers may. Ruled by all the judges, Stra. 47% 


Ot the Detlaration. 99 
Of an Infant's declaring- 


ed. ad alt +4 dams "it. 4 
JF an infant is plaintiff he muſt declare ; prochein ami, or 
guardian, and the defendant is not campellable to plead un- 
til plaintiff produces a rule of court 9 him to declare by 
prochein ami, or guardian. Nor need he preſent a petition to de- 
clare, till he hath obtained a rule to declare on his time being 
out, or to defend till plaintiff hath obtained a rule to plead, 
The admiſſion of, pracbrin am, or guardian, ought ypeciall'ta 
appear upon the record j but it ſeems in the court” of Common 
Plas that the admiſſion may be general, and no need of a ſpecial 
ſeparate admiflion in every particular cauſe, Vide 1 Stra. 304. 
and there ſaid, that a general admiſſion of prochein ami is ſufficient, 
An infant executor defendant, it is ſaid cannot appear by gt. 
torney, but as plaintiff joined with others, he may. But i 
ſole plaintiff or defendant executor, - he may not Vide Show, 
168, 70. ' I KW 
A ltiod to aſſign an infant a'guardian, &c. is. in the fol - 
owing form, directed to the chief juſtice of the court: 


In the” King's Bench, 4 


, 
— 1% e & a ' Y 4s 4 
18 * C. D. defendant, 1099) 775 
To the right honourable William earl Manfſeld, lord chief 
Joſtioe of EH dd. 
THE humble petition of . B. the younger, an infant, under 
the age of 21 years, the plaintiff in this cauſe n 
Sheweth, That your petitioner has, as he is adviſed, a good 
cauſe of action againſt the defendant C. D. for entering into 
and taking the meſne profits of a meſſuage or tenement and 
garden belonging to your petitioner; the poſſeffion whereof 
he has lately recovered againſt him, on 2 at his 
demiſe; and that your petitioner has latefy brought this 
ation againſt the ſaid C. D. in this honourable court for fuch 
entry, and taking the ſaid meſne profits, but in regard to 
your petitioner's infancy, | 1 
Your petitioner humbly prayethy yqur lordſhip would be pleaſed 
to aſſign his father J B. the elder, as and for your peti». 
tioner's guardian, to proſecyte bis ſaid ſuit or action againſt 
the ſaid defendant C. D. and your petitioner ſhall, Ec. 
Dr 
The foregoing petition muſt be ſigned by the chief juſtice, 
for which a fee is paid to his clerk ; it is then carried, if in the 
P 4 King s 
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Of an Infant's declaring. | 


King's Bench, to the clerk papers ; if in the Common 

to the Ela nd who 0 . and draws up the rule 42 

wiffkon, for Serine which and the rule $4. are paid z- and they 
12 1 5. n the raue, which i is then conſidered ty 


. 


| Eun A+. tay"! the plaintiff A. B. u 
infant, according to the prayer of the above petition. ' Witneh 
laps. he r 1 ee „ of 72 


An affidavit of the infant's fign 1 the petition, and the guar 
enn“ conſent, muſt then be tage 5 8 n 


Io the King's Bauch. 
| 4.3. the younger, inn, 
e younger, dean 


A . 0. D. defendant. 7 
r 
. the younger, an infant petitioner 
tion io annexed, on this preſent 5 
day of did duly ſign A petition hereunte annexed 
in this deponent's preſence; and this deponent ſaith, at the 
ſame time he was preſent and did fee J. B. the elder, the pe. 
ſon mentioned in the ſaid petition, duly fign the acceptance 
or agreement thereunder written, in order to his being 1 
guardian to the ſaid 4, B. the a Low 
Sworn at, &c, + 'M. 
* Before, oc, | | 


If an infant . be muſt defend by guardian, and tht 

fame proceedings are had, mutatis mutandis. - 
If the defendant. an infant refuſes to name a guardion to - 
pear by, the court on motion will make a gp that the plan: 

ſhall name a guardian for him if he refuſes to do it himſul. 

Stone v. Atwell, 2 Stra. 1076. 

If there are two executors and one under age, they may ſue, 
but cannot be ſued by attorney, Stra. 784. 

Note, The prochein ami is liable to cofts if plaintiff fa 
Barnes, 128, 
| The aboye petition and conſent muſt be written on a ſheet® 
treble Ry ſtawpt paper. 


Of 


Ot the Derlaratin. 10 
Of amending the Declaration, &c. 


THE plaintiff may amend his declaration after a general ifſus 
pleaded, and before entry in matter of form, without pay 

ing coſts or giving an impatlance. But if the amendment is 
in ay 2 pay coſts, or give the defendant an impar- 
lance, at his election, Fitz * 193+ Rarnerd. X. B. 408. 
2 Stra. 890. 980. 929 
* a da ie en e a ſpecial plea pleaded, 
the plaintiff myſt pay coſts though be had 3 im- 


lance. 
in al all caſes of amendment after plea, the defendant has 
to plead de nous, and has two days for. that purpoſe after 
amendment made and payment of coſts. 

Defendants pleaded three pleas; plaintiff amended his FRET | 
tion, paid the caſts, gave a new rule to plead, and demanded a 
plea, Whereupon the former pleas were re-delivered, with- 
out a ſecond application to counſel or the court: plaintiff ſigned 
judgment for want of pleas de novo, Per Cur. Aſter an amend» 
ment of a declaration, defendant bas liberty to plead de novo, 
that is, he may do ſa if he thinks proper; but he is not obliged 
to vary his fir defence, Rule / abſolute to ſet aſide the judg- 
ment. Barnes, 273 

It was ruled, that 30 amendmenefhll not be made aſter that 
he court — help ſeeing that the matter is upon record 
giving leave to withdraw a demurrer, and plead to iflue 
ther (hues joined in the ſame cauſe have been actually tried, 
d verdicts found with contingent damages}, for the whole 

t be ſuppoſed. to be ſtill in paper. Burr, Rep. 4 pt. 37. 
' But after argument on demwrrer, plaintiff moved to amend bis 
lechration, which was granted; the merits of the cauſe not 
n queſtion on the argument, oal the form of the plead- 

* Barnes, | 
Decl was in debt on a bail-bond, and the memorandum in 
?, R. was of Trinity term, and the affigoment in November fol- | 
wing. The plaintiff moved. to amend, and on 
made that there was nothing to amend by, / the court gave him 
rave to file a new bill of Mich. Term, with a ſpecial memoran- 
— and to amend err Ru- 
al v. Martin. 1 Stra. 383. 
If plaintiff moves to amend, it is in the defendant's election 
take an impariance in lieu of oft This is ſaid to be the prac- 
ce of the Common Pleas, ſ in B. R. 2 Stra. 950. 
But where in C. B. K a rule to ſhew cavſe 
hy his declaration ſhould not be amended on giving an imper- 
u, and on ſhewing cauſe it appearing. that defendant had 
7 demurred, , 
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Of amending the Declaration, Ge. 


demurred, and given a rule to join in demurrer, the edurt hed 
that plaintiff muſt pay coſts, and cannot amend on giving an 
imparlance, and therefore made the rule abſolute on payment of 
colts. Barnes, 6. e 71076 215 e 
A declaration in cjectment cannot be amended” becauſe it ij f 
the nature of proceſs. Stra. 1211. but vide tiile Ejettment, Vol 2 
But where in ejedtment againſt two defendonts, the dechn. 
tion was that he entered inſtead of they enteted; and on motion 
in arreſt of judgment, the court at firſt held it to be bad, bu 
afterwards ordered it to be amended, on the authorities of Cr, 
Fac. 306. Salk, 48. And plaintiff had judgment. 2 Stra. $07, 
Rule to ſhew cauſe why a declaration in ejememnt ſhould not 
be amended on payment of coſts by altering the time of the de- 
miſe, where the plaintiff would have been barred by a fini from 
bringing a new ejectment ;—and rule to amend' made abſolute, 
Dee ex dem. Hardman v. Pilkington & Ruſſell, Burr. Rep. 4 jt 
S405: itt 227 3-3 e ee 107 FEE 
A declaration delivered by the by cannot be amended in'the 
name of the plaintiff, — The reaſon why ſuch amendment cannot 
bei granted is, becauſe there is no writ whereby it can be amend 
ed. Poitvin v. Tregeagle. 2 Ld. Raym. 771 
The court cannot amend @- writ ¶ i. 6. an original writ}, but 
if improper or irregular muſt quaſh it. 
- Bill of Middleſex was in dibt, and not in inept and the 
court amended it, though on a penal fatute, Per Ld. Manfill, 
the rule is, —that whilſt all is in paper you may amend af an- 
mon law, and in ſuch amendments there is no diſtinction between 
civil and criminal proſecutions ; but amendment of the record its 
ſelf by the fiatutes of amendment, extends not to criminal pro- 
ſecutions. Bondfeld qui tam v. Milner. Byrr. Rep. 4 pt. 1095. 
—But note, the ſtat. 8 Hen. 6. c. 12. only exempts app 
and indiftments of treaſon and felony, and therefore it ſeems that 
aQions on penal ſtatutes may be amended by'this act. 
Plaintiffs declared as executors on a promiſe to their tilt, 
and after iſſue was joined on a plea of the flatute of limitation, 
they moved to amend by laying the promiſe to themſelves; and 
it was granted on payment of coſts, and leave for defendant 0 
plead de nove. Executors of the D. of Marlborough v. Midum 
2 Stra. 890. 1 | | | y 
f executors declare on a promiſe to their teſtator, and iſſw 
is joined on the Hat. of limitations, a promiſe to the executon 
within ſix years will not maintain the action. But if execu. 
tors declare on a promiſe to their teſtator, and iſſue is joined 


on the /atute F limitations, if it appears that the ſix years * 


* 


18 8B 24.532 


— 
- 
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of amending the Declaration, G. 
pat elapſed on the teſtator's death, the plaintiffs will have judg- 
ment if the action is commenced within a year after the tefta- 
tor's death. Bull, Vi. Pri. 1589. a ede ay ot! 

Defendant moved for. leave to amend his avowry, by alte 
ſcomputed, laufs: 


the ſum due for rent, which was 10 
poſed it, demurrer being joined, and the cauſe in the paper for 
argument. Per Cur, Defendant muſt amend on payment of 
colts. Barnes, 8. p CM by OD, A ” K 

After argument on demurrer, and rule for further argument, 
defendant moved to amend the 4 by inſerting three ne- 
ceſſary tequiſites to juſtify his diſtreſs. But the amendment 
was denied, the former argument having been upon the merits, 
and there not being ſufficient matter ſet out in the avowry'to 
anend by. Bernd. go rr 

Defendant had avowed for a quit-rent, and iſſue was joined 
in Eaſler term. In Trinity eee moved for, and 
got a rule, to ſhew cauſe. why he, ſhould not amend and add 
three avawries for quit-rents, payable at differ ttimes, Un pay- 
ment of coſts ; which rule (plaigtif refuſing to conſent that 
defendant. might give the matter in evidence on the then iſſue) 
was made abſolute, on payment. of coſts 3 defendant rejoining 
gratis, and taking ſhort notice of trial. Barnes, At 

In replevin, the plaintiff. declared for. taking hot(es io A. in 
the pariſh of J. defendant. pleaded, that he took the goods in . 
in the pariſh of B. and Sper fs the taking in A. in the pariſh of 
4. and pro retorn, habeng, claimed them as 3 Diodand,—Oh mo- 
tion to amend. the declaration, and alledge the place to" be in 
the pariſh of B. the court granted it on payment of coſts, ory + h 
it was ſtrongly oppoſed on the notion that it would byerturn 

pleas in abatement... Garner v. Anderſon. 1 Stra. 11. 

Since the above caſe, the court, even in &n information fer @ 
challenge [where the defendant pleaded in abatement that he was 
a ſurgeon, and not à gentleman as. ſtiled in the information], 
upon debate gave leave, on payment of colts, te amend. 
King v. Steward. . 2 Stra. 739. 2 Ld. Raym. 147 2.— And in 
the Deen v. the borough 7 iner, The name of the cor- 
feration way amended after a plex in abatement, 

In caſe—ong of the defendants was ſued by the name of 3a- 
rot, and he pleaded in abatement that he was #night and baro- 
net. Plainti replieh that he was baronet only, and iſſue was 
joined thereonz and, on motion to amend the court denied 
leave, Lapiere againſt Sis Jobn (rermngine and Ducheſs of Norfolk. 
3 Ld, Rym. 859. WI - & d 3' S435 1 e After 
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After a variance pleaded between the writ and cam in gun 
impeuit, the court gave plaintiff leave to amend his declarath 


on payment of coſts. Reppington executor v. the governapi d I 
Tomwerth ſchool in C. B. 2 Wil, 118. ©" "WM 
But the court would not ſuffer a Biſbep in quart impadit u geſt 
amend his plea ſo as to make a new defence, becauſe it h char 
take advantage of a forfeiture,' 2 4 
Motion to amend the original writ and declaration in 55 
impedit, and though urged, if not amended, fx months heli Ir 
paſſed, a lapſe would incur j the court denied it. E, fer Cir, WH dcfe: 
The docttine of amendment of original writs, which is hot .s [0 
common law, but by ſtatute 8 Hes, 6. is ſettled in the books: WM ge. 
1. For neſcience or miſprifion in the clerk, 2. There mult k Wl fend 
ſomething to amend by. In this cafe both theſe requiſites in WW on p 
wanting. The court will take care that the ſuitor ſhall nat full if y 
by the. officer's error. bY the. miſtake is the attortiey's, the WW curit 
party muſt ſeek his remedy againſt him. We cannot abend on tt 
e writ is agreeable'to the inflruQions, ind there is noi cou 

to amend by. ' Barnes, 9, 8 e941 27020Gh 4 LV EU D is no 
In guore imppdit, plaintiffs having occaſion to make x log ll ner 
alteration. in the declaration, moved for leave to withdraw the fuſed 
declaration delivered, and. declate d' news, and obtained à d 
to ſhew cavſe, which was afterwards” diſcharged as unptete depri 


dented. A rule was then obtained to fliew Guſe Why plsimiß WAN haps 
ſhould not have leave to amend their declaration, tie 
amendments into the rule. On ſhewing' eauſe om this'? 
it appearing that the amendments, though long, were 18 
matter of xero title, but related to the ſame title made befoit 
under Lord Arundel; and that the papers wers in Mr: Setzen 
Draper s bands at the time of his death, "who by'reaſon of fiel 
neſs had pot finiſhed the declaration, the tule for the amendihes 
was made abſolute on payment of cofts defendant to rev 
gratis, and take notice of trial for the next affizes, 
and fullows of Uniwnfiy College +. BiÞ1p of Exeter and lhe 
4% 25. . _ eee 
Bill againſt an attorney 45 an attorney of C. B. and by m 
take it was concluded, “ and therrof be brings fitit,” inſtend a 
«ond my be prays relief, &c.” upon motion in the T 
fury, the judges gave leave to amend on payment of cofts'#þ 
and afterwards on affidavit of ſetvice it was made abſolute. Tx 
caſe is like that where = curſitor may amend arr original N 
his inſtructions, even in ſubſtance, and in mere form the cot 
will ſuffer him to amend his own miſtake. The iniftrudion 
here given to plaintiff's attorney were to file's 558, which bak 
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hath not done. He hach made it a declaration, b bis wrong con- 
duſion; and not u bil}, according to his inftruRions. Barats, 3. 

In probibition, "the Jeclatation was ordered to be „ 
judge: but the amendment not being warranted by the 
geſtion, or N45 he of the Spiritual ourt, the order wis 


charged. 


1Stra, 

In C. in an Glo affignee of the ſheriff on a bail- 
kee colout ol pretended agreement by Gaim 
ſtay proceedings, and had applied to ſtay the ſame; but the 

ment denied, the rule was diſcharged. Then de- 
ſendant deſired to be let in to try the merits of the original action, 
payment of cofty ; which was granted; adding (as plain- 
if was delayed of a trial), that the bail- bond ſhould ſtand as ſe- 


curity, Plaintiff had applied for leave to amend his declaration 


on the bail-bond, which defendant inſiſted, by the rules of the 
court, was not amendable but per Cur, that is a miſtake, there 
is no non rule. Declarations in actions on bail-bonds my be 
N 0 any other ; the court perhaps may have re- 

fuſed in inſtances to grant leave to amend writs of ſeire fa- 
cias againſt bail, where by ſuch amendment the bail might be 
deprived of the advantage of — the principal, as per- 
haps they might do in caſe of a faulty ſcire facias quathed, and a 
new one ſued out. Barnes, 26. 114. 
On a common clauſum fregit, olaintiff declared againſt defend- 
ant as admini/irator, and he pleaded that »dminifiration was 
never committed to him upon which defendant moved to 
amend his declaration, by making it ſtand _—_ defendant as 
executor, and granted on payment of coſts. Barnes, 5. 

And 28 in a declaration, alledging « new right of 
ation, refuſed; Sayer, 234. 

Lee given to ſtrike out 800 l. in cafe upon promiſes, after 


plea pleaded, and to inſert 8000 J. every thing being in paper. | 


Havers v. Bannifler, 1 Wilf. 7. 

Title of the declaration amended according to the truth of 
the fat as to the time of delivering it. Symonds v. Parminter 
and Barrow, 1 Wilſ. 80. | 

The court will-not give leave to amend a declaration after 
the term next after the term in which it was delivered. 1 Vi. 


149. 
Ke be added within the next term after 


te delivery of the declaration, if not alledgiog a new right of 


og 


A ſire aca ec but if bad, muſt be das hel. | 
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105 Ot the Detlaration. 


Of amending the Declaration, Ge. 

The plaintiff after plea pleaded, or after the end of t 
term, ſhall not add a new count to bis declaration (as ah f. 
tatus ofſumpſit, or the like) under pretence of: ae 1 
claratien. Sayer, 97. 151, 12. | 3) 

The rule is, that plaintiff muſt apply for leave. to add a aut | 
within two terms, —becauſe the plaintiff is obliged to, dedlate 
within two terms, otherwiſe he will be out of court, and a new 
count is the ſame as a declaration. 1 Will. 223. 

| Plaintiff moved in C. B. to add a new count. to his deck 
tlon, which was of Mich. term preceding, on paying coſts: de. 
fendant objected, that by courſe a count could not be added al. 
ter the ſecond term, which waz agreed to be the practice. But 
as plaintiff might diſcontinue, the court, to ſave the trouble of 
2 new action, made the rule for the amendment abſolute, en 
payment of coſts of the plea and application, defendant han 
leave to plead de novo, Barnes, 19. 

Leave given to amend the memarandum in B. R. by making 
it a particular day in tei n though the action on a penal Ratute 
Wyat qui tam v. Eyland. 

Memorandum of a bill not amendable after judgment, of reſp 
deas oufler, on a demurrer to it by the defendant for the fame 
cauſe for which the amendment was aſked, Burge v. . 7 

All rules to.amend are upon payment of colts, Lifts 4 33 

The declaration was ordered to be ſcecially entitled on mo- 
* of de to enable him to * a plea of tender. * 
v. Key © 

11 to amend the declaration by adding * 
memorandum, making the declaration agreeable to > the bill oa 
record, Barnes, 20. | 
\ The teſte of an original was cated. whars is it was teſted 
before capias to overreach a plea of tender: but in 2 Ld. nn. 
1066, held, that the 14% of an original writ is not .amendablle, 
and ſaid to be ſo reſolved by the Houſe of Lords with the coneur- 
rent opinion of all the judges upon « conhderation of Gage en. 
5 Co. 45. 6. 

But a return of a writ may be amended, becauſe that Þ, ware 
ranted by the award upon the roll, and therefore. being made 
different from that it may be amended. Ibid. 

And the te/le of 2 judicial writ is amendable. tel. 64. be- 
cauſe theſe are but miſpriſions of the clerk. 

And a diftringas, where a blank was left for the word 4, 
was amended by the” venire, which was right. Lad. Rom 
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Ot the Derlavation, 
Of amending the Declaration, &c. 


The title of the declaration was amended by making it of a 
particular day, wiz. the return day of the p/uries diſtringai, which 
was ſued out to compel an appearance, and to which the de- 
ſendant appeared, to let in the defendant to plead a dilatory 
plc, viz. that Mr, Wilkes was outlawed. Wilkes v. Earl of 
Halifax, in C. B. 2 Vi. 256. 5 5 v. ile 8 

In a gui tam action for uſury, the declaration was amended, 
by altering 100 J. (the ſum ſtated to be leat) into a leſs ſum of 
$8 1. and this was after the record had. been made up, - carried 
down to trial, and withdrawn. by the plaintiff, Mace gui tam 
v, Lovett, Burr, Rep. 4 pt. 2833. | 2 

Motion in C. B. to amend the declaration after the plea roll 
hled, —ObjeQion,, that the motion ought to be to amend — 
roll, and not the declaration; that the amendments prayed 
deing very long, could not be made without defacing the roll, 
which ought not to be ſuffered, To which it was aoſwered, 
that a vacatun might be marked on the roll filed, or it might be 
taken off the file, and a new roll of the ſame number filed in 
its place, But per Cur. That practice is not warrantable; and 
the amendment being ſuch as would greatly deface the roll, the 
amendment was denied. Barnes, 84. 44 

All clerical or other miſtakes in a declaration or iſſue, may 
de amended by ſummons before a judge z the order made thereon 
ſometimes gives the defendant an imparlance, and ſometimes 
ſubjects the party apply ing to co/fs. 

An order was made by a judge, that the plaintiff ſhould have 
leave to amend his declaration, in the particulars to the order 
annexed, Defendants moved to diſcharge the order upon the 
face of it for precedent ſake, The particulars are the ſubſtance 
of the ofder, and therefore ought to be inſerted in the body of 
it; and of that opinion was the court, Barnes, 15. n 

Motion to amend continuances on the roll, by ſtriking out a 
{ineral return, and making it a day certain, the action being 
againſt an attorney. 'The court at firſt made a difficulty in 
panting the rule for the amendment, it being after judgment 
on demurrer : but on conſideration, continuances being the mere 
at of the court, the amendment *. ordered. Barnes, 104. 

Covenant againſt the aſſignor of a term, upon a covenant that 
the leaſe was free from incumbrances, and that the aſſignor 
had not done nor ſuffered, &c. and that the breach was, that 
t the ſeflions held at Chefler, 4 James, the defendant was out- 
lawed, On demwrrer the declaration was held ill, becauſe it 
vas not ſhewn in the time of which King James the outlawry 
Was. Defendant would not give leave to amend. * 

5 or 
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And herein of changing the Ven VE.” 


BL real © ation; and mixed ations, 2s waft, She 
&c. are bcat, emen 
lies 7 3 


AQtion of treſpaſs e moſt be lia in the | 


„ q -4 
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a county where the wrong was done. 
nend. But tranfitory ations; as actions of debt, detinue, \afſauit, - 
— . — or gn ry tr 2946 ; 
eaſes | 
ine, By rule Mich. 1654, all actions of tr — 
Ty impriſonment, . actions for 2 deceit, or om a fa 
ut n- actions againſt carriers by land or water, on the fatute 
, actions upon the caſe and covenant, ought to be laid in 


8 


. * 'D 
hn. hos þ 4 


proper coubties, and not elſewhere : and attornies knowingly | 
. may be ſeverely puniſhed, Den 
LIITegpar 
If the place where 4 bond or — — Oy n 
rided in the body of boa or ſpecialey vente ſhould re» 
zularly be laid in that : but where — place is n 
ioned in the body, it may be laid in an county. 
All ſuits on penal fatutes ſhall be laid in their proper codty, . 
nd if, on the general iſſue pleaded, the offence be not — + 
a the ſame county in which it is laid, the defendant ſhall be 
ound net guilty. 41 Fac. 1. c. 4. | 
Venus not changeable in an action for ſeand. mag. Lev. wy 
nt. 303, 3644 365” 2 Ad 215. 2 Jenn, . cu g 
40. 0 

Aden r ee 45 and weden e 5 
he — to change the — to & lord | 
Waft:/dury's caſe cited, where the venue was ch from Londen 
ato Middleſex.—— Put per Cur. that was by reaſon of the 
alvence he had in Lenden —und deer Dute of N 

ut v. Alderton.” Carth;' 400. 
or GO denied in a St. Bop. 2 4, Rom. 1418. BE 
"On, 482. 4 TE 
In covenant . Teyler v. Becket, Lees. | 12 
corp for the comms ee bo ahdaged if the alien ho ann Fes: By 


alhy, 

. it is not of courle to change the venus 
Por Holt. C. J. alt bro. Lare not» elt. 
N. . e * Date 


110 DPek the-Uenue, 
And herein of changing the Venve, 


Debt for rent laid in Lenden on » payol dewile of lands in Ken, 
and the court refuſed to Change the venue, fayiog, ey never 
do it in debt, Stru. 878. 

Debt for rent againſt leſſee may either be where the land ies 
or the deed was made; but an aflignee is _— 
the privity of eſtate. Stra. 776. 

But detinet for rent againſt an executor muſt be b * 
ile leaſe-was made, becauſe it is for arrears in teftatar's/time: 
but when it is in the debet & detinet, for rent acer in the 
.executor's time; it muſt be where the land lies ; hut if iſſus be 
** it eg altered, becauſe it is agreed to hy defend 
1 / ent. 280. 

In covenant an deed for non-payment of rent ſor lands in 
| Kent, laid in Aidaliſex, defendant moved to change the dun 
dut was denied. For, if daa defendant will have advantage, i 


tramſſtary the eme ee changed, the action bring ,00.4 21 
Pecialty. Barnes, 49 ( 
— ation for ane Salk BY cou 
cou 
F | bange the wee for a carrier, roy dex 
neglect i tory, and not material where it was. Call. Ga + 
otherwiſe perhaps in diſceit, or where chere is an afual ay Bar 
feazance. Ibid. the 
Fr en in an addon on the uus of yr). 4 7 
Aion againſt the fberiffs of Londen for falſe impriſonmen, K 
and laid in Middleſex, and the - venue was changed inte L - 1 
© on the. common affidavit, but afterwards it was braught bad nort 
into Addalic/ex.; it being ſaid, that the officer of the vn T 
ſubject 1o we heriffs, and ſo there could be no good tra the 1 
Salk. 670. V 
; The aQion was laid in the county of Paole, and ſor a d 40d. 
claimed to be due to the corporation. And on — | B. 
was changed to flampſbire, it appearin of L 
He no fair trial in-Poole. . Aar of rom Ang v. Banuet. —— A 
Per Cur. in Myleck v. Saag; burr. Rep. 4 ft. 1b. M er 
are all of opinion, that in tranſitory aftions the count dug why £4 in 
change the venue, when it appears upon the circumliaqes . 
befote them, that there is à probable / ground to apf ee 
. ee e * ＋ 
a 1 
Menus laid in Londen, motion to ch it bv, 90 . 
cUavit that-the cauſe of aQion aroſe in enbighſdire, and — 
1036 


Mas the next Engliſh 2 Her Gur, It cannot be don wut 
1 


. 


And herein of changing the VIuIi, 


** and juftice Denniſon ſaid, it was denied to 

46. Oo Lind v. 1 e 908 
A cule to ſhew cauſe why venue ſhould not changed into 

Wals, on affidavit of for rvice, was made abſolute, 2 Tra, 


12 
The ſame eite v. Thelwell. Bor. Rep. 
t. 2430. 
gy it ſeems; - hoy it * . ab. We che vonn mould 
be changed into the next Engli/þ county 221. Sajer 
The motion mult he to LEE it into the Welch Pal. 15 
not into the adjoining Eagliſß ccunty: becauſe the Mavi. muſt 
expreſs in what county, apd not elſewbere, the cauſe of adion 
ariſes. But after the denus is fo chan 


, the cauſe may be tr 
in the next adjoining Englih county z and therefore it . 


1 


43+ E E585 er 8&5 224 


2 Blackſ. R 
county, the way is not to change the venue, but to try it in 155 
Barns, 470. 488.— But it was wry 7 
multi, 

Venue not to be changed Taos third county -* vitbout conlent, 
northerg cqynties preceding the bring circuit. 

Venue may not be chaoged from a county at large, into nity 
of London, Ibid. here 670. 


be 752 96 of ahe adjoining En county into 

0 ate & hogs he 1 bes Bill int the liert 
county, the court ſaid, take à rule to try the caple in the next 
next cauuty. 1 . 77. 

Venze not to be changed into a county pale u Pre — 4 
the court can ſend 7 te tecoi d mus. Ld. Rom. 
1418, and vide x Ii 
ra. 1216. 

+ The court won't change the una into 1 of 122 Saud 

The court t change the venue but into 5 y w 
e aroſe, 1 Vi. 78. e oe 
and county. 2 Barnes, 38 

But it has been lee 3-eoynty at ler in the city 

And it m fi and city, into another 
„ 


ti into Hull, Canterbury, Ec. becavF it is got know when an 
Me will be held there 3 1 Joby # e oat er gt Glow 
ter, out of the county at | N cauſe the aſſiges for the city 


De me place. Hut all this is in 
ben ths conee Barnes, 490. 


Free The 21 . ; 
Qa Vee 


ait made, ** that the plaintiff's cauſe 


"* 


r the Uenilt, 
And herein of changing the Venvy, 


Vinut was changed into the next county for want of «fair tid 


in the proper county. 1 Will. _ . 
ae, may be changed in B. R. in an action upon a promi. 
| Mi. 153 but the practice in contrary'in'C, 3, 
88 Bent. 2 Blackſ. Rep. 993. Downes v. Bryan. | 
ndant cannot move to change box venus in any aQion 
3 his appearance be entered. Ea. 24 Car. 2. 
In tranſitory actions, the plaintiff, ane the eſoign-day of the 
| went term after the appearance, ſhall not alter his own w Wl - 
nue, 772 he would pay coſts or give an imparlance, dn 
211. 858. 
The venue may be changed in lacal as well as tranfitery action 
on occaſion. 72 earl Manfild. Loft, 50. 
In a trenſitery action at any time W r pleaded, ot af 
action (if 3 arok 
in the county of A and not in the county of B. as la 
declaration, or elſewhere out of the ea of A.” the Arr 
ant may move the court to change the venue, which the tout 
will do [Sayer, 7 But if the plaintiff will undertake wg 
. material evidence of ſome matter in iſſue ariſing in By the 
ſhull be there continued. Salk, 669. 

The defendant muſt in ſuch — plead to the new Ast 
he ſhould have done to the former without delay; and the uu. 
may be changed in this 28 ** the defendant come i 

on the exigent, Mich. 1654. 

Notwithſtanding = ng has applied for furt time 
plead, he may move the court to change the venue in thoſe cal 
where the venue may be changed by the courſe of the court. A 
16 Geo. 2. C. B. The ſame practice in B. R. 

Venue may be changed after a judge's order for time to pled 
in B. R.. quere in C. B. vide Sayer, 207. nt h 

In Barnes, 478. ſaid it cannot, nor even after a ſumme 
before a judge for time to plead, though the ſummons be 4 Th 
charged, and no order made. 


bew; 
- But after an order for bail it may. Barnes, 483. ey = 
So after an order for an imperlance. Barnes, 487. lea | 


But fince the foregoing caſes, it has been held in C, B. ta lefen 
ſummons, or order for time to plead, ſhall be no bar to a1 | 


to change the venue. Barnes, 109. 56 
But on application to change the venus after a judge hady  D: 


an order for time to plead, defendant conſenting to rejoin gran... .. 
and take notice of trial at the ſitting after term, the court | | 
came too late, and that defendant's conſent ſhould / bind bi 
Bar sf FEES. * 7 | | / | ug! 


And herein of changing the VE. 


of trial in Middleſex. Wilf. 245. 8.98 FAIT. 
; But in Gomm v. Clendon in the Exchequer, Haff. 1781, it was 
+ B, ruled by the barons, that the venue cannot be changed to an 


vid i ne may be changed after a judge's order for taking notige 


out-county after defendant is tied down by a judge's order do 


take ſhort notice of trial within tetin the motion being incon- 
ſtent with the judge's order, | 


Qian 
ks On application to the court to change the venus, no notice = 
Str, 


of motion is neceſſary to be given to te adverſe party; ot his 
attorney. PAT OL OY x 4a * er 

Where a rule is made to change a venze, and the plaintiff 
would bring back the venue, the rule muſt be ©. 1 give ſome cui- 


won't change the venue. . | 


will. Salk. 669. ; 
Wbere either party ſuggeſts ſpecia ! matter for awarding 


III 


party n reaſonable time for them to conſider before a miu dee 
dr: is entered. Brocas v. City of Landon. Stra. 233. | 

Defendant muſt moye to change the venue before pl 
d. So plaintiff muſt in like manner move to diſcharge the rule, 
n undertaking to give material evidence before replication ot 


ime, becauſe the defendant may give a plea at the ſame time 


E EE = Lo. 


10. 858. | | 
If x declaration be delivered ſo early in term, that the deſend- 


ve the next term. Aſplin v. Gray, Stra, 241. 

The defendants, having put in their 'plea, after a rule for 
Ihewing cauſe why the venue ſhould not be changes, and before 
was made abſolute; the court beld, that the putting in the 
lea by inadvertency was no waiver of the rule, and — the 
lefendants leave to withdraw their plea on payment of coſts, 
nd made the rule for changing the dne abſolute. Trin. 24 & 
as Geo, 2. C. B. Herbert v. Fuer & al. in waver. 


7, 
22 


onienting to tejoin gratis, and taking notice of trial at the ſit- 
ing aſter term is Lenden, ohtained u rule u for changing the 
g from Lenden into Eſſex,” which was diſcharged for 
lf dough an order ſor time to plead-is generally no reaſon againſt 
_ x „ changing 


fence of the matter in iſſue ariſing in that coun'y;”” — and where 
the plaintiff will be bound to give ſuch evidence, the court | 


plea. Quære tamen, 2s to the plea, for plaintiff may not have 
he ſerves the rule to change the venue. Dickenſon v. Fiſher. 


Where the evidence neceſlary to ſupport the Gion ariſes in - 
counties, the plaintiff may lay the wenge in which county be 


the 
nue out of the common courie. a copy muſt be given the other 


plea plead- 


pat has eight days in that term, he cannot move ta change the 


_ _—_ 


Defendant after obtaining s judge's order for time to plead, on | 
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ehespiag the verur, yet if the defendant's attorney will: conte 
to take notice of trial in the county where the ation is laid. that 
conſent ſhafl-bindd him. But if the judge had known the de. 
fendant's intention of moving to change the veorhe, he could 
bave made bis order without prejudice to ſuch motion. Frm, 
28 Geo. 2. Hunter v. Grays and Smith ve Gray. een 

60. 
* 
. is changed upon the common Ader, the 
' £dutt will not alter it again upon an affidavit that the wits 
neſſes live in Scotland, and will not come ſo far as Lenden, but 
ite willing to come to Carli. Fogoe v:'Gale. B. R. 1 Wilſ,162, 

Defendant on motion and cmmen affidavit had obtained A tule 
to change the venue from Middhjex to Cumberland 5 and the 
plaintift bad altered the Mee accordingly, and dehivered the ſame 
ſe altered to the defendant's agent; and then applied for a role 
to ſhew cauſe why the venus ſhould not be brought back to 
Adiddieſex,, which the court diſcharged, but without ' ooh 
. Boddington and others. Mich. 20 Gre, 3. B. KR. 

- Rule vii diſcharged, the words of the affidavity whereupon 
the rule was made, being that the action did ariſe in the county 
of Bucks, and not in the _— of Middleſex, or el 
out of the county of Brett, fo defendant's knowledge and dul, 
which js not poſitive, and therefore inſufficient. Barnes, 478. 

In C. B. if motion to change the venue be made the laſt day 
of term, the court will not make a rule; for the plaintiff ha 
no time to ſhew cauſe, Pra, Reg. 426.——Bat if the decla- 
ration be delivered fo late, that the defendant cannot mowe- 
before the laſt day of term, he may move it then. 

A plaintiff after he has made his election as to lying the Ws 
nue, cannot afterwards change it. Barnes, 479. 

I the plaintiff is a barrifter, he may lay a tranſitory aQtion in 
the county of Middieftx, for his attendance is ſuppoſed" to by 
cominually in the courts at Mi miar. 2 Show. 1756, Med 
64. 80 ½% 460. 

And if the defendant is 4 barri/er,, he may have the vm 
changed into Middleſex in any tranſitory action. Salk. avi 

A ſerjeamt at law has the like privilege in C. B. 

\ Barrifteri, &c; are entitled to this privilege; elivagh they 
| have diſcominued practice, and have lived io the country fot 
ſome years paſt, 2 Show. 242. 

- The venue was changed trom Middifes upon the common 
affidavit, that the cauſe of action (if any) atofe int 


Hampfoire 
But on ſhewing cauſe that plaintiff was a barriſter, and make! 
Sl hielo CN NN e 
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ot the Uonue: dig 
Ant herein of changing the Vaduz. 
Puraghs v. Willis, 2 Ed: Rc. 1656. 4 Sire dn. . 


Putin C. B. If a freut at law, or an race 
and ſues by captas, and 9 by torit of privilege,” the” venue ; 
be changed, for he has thereby waived his privilege, and is td 
te conſidered only as à common perfon. Prott wo." Rey: G. P. 
420. Barnes, 316. 338. Pratt. Reg. C. P. 419; : 

If an attorney is plaintiff, and lays the be in Middlfor, it. 
_ not be changed, «otherwiſe if in London,” Salt. re 


Bat if an abe ſues by capias inftead e 
4 move to 7 he andere rr caſey where wn. of 


Ae — 
. Na Saupe we vrnur hom ana md 
whois or cauſe, that he wur an attorney of 
- ae and therefore had right' to lay bis vctzon in Middle 
: bur oppearing that plaintiff had not declaved in perſon 
wh N. C. His attorney, the verve was changed. Br, 47 

But where an — y of the court is\ diſendont, he Was 
no ” e concerning the” vrt Curibh. 126, Show, 
148. Barnes, 481 And even where an attorney was plains 
tiff, . venue was altered upon affidavit, becauſe the matter aroſe, - 
and all the witneſſes Rved in remote parts of the kingdom. Id. 

If an attorney ſues by capias, inſtead of attachment of privi. 
lege, the venu may be changed. Barney, 466: for he "Satay 
waives his lege | 

An attorney cannot change the venue into Middleſex, where 
there is another defendunt joined. Stra; 610. 

A clert » I. afſize brought an action for auit and battery ks. 
mitted in Kent, and laid the venue in Middleſex. Upon the com- 
mon affidavit the verur was changed; but on motion for the 
plaintiff the rule was ſet afide, and the venue brought back into 
Mildl:fez. Knight's. Barnaby,” '2 Ld. Ra m. 1253. Salk. 670. | 
for the clerk of a- is clerk to the judge of ae, and bound 
to attend him at the affizes in is coumry, and at Weſtminſter, 
to return p4//eas, 

Per Pewell J. The privileye of laying the venue in Middleſen 
extends to pudges clerks as well 2s 10 ferjeants at lato, barriflers, 
and atternies, Sath. 670. A ſerjcant ſued by original, therefore. 
lhe venue on motion was changed. Barnes, 484. 

In B. R. where an #trorney is defendant, he may cha the 
veve into Middleſex, Suu. og . But in C. B. it is notajones 
ſufficient cauſe to-change the venue, Barnet, the" Pratt. Regs 


F. 119. | 
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© But where all ſuch perſons ſue, or are ſued in auter, drait, u 
heirs, executors, or adminiſtrators, they loſe their privilege, 
In caſes where the plaintiff cannot regularly move -t0,change 
the venue, he may do it in effect by moving to amend; _andit 
was done in this caſe by ſtriking out Dor ſelſbire, and inſerting 
Middleſex; Stroud v. Tilley. 2 Fra. 1162. 28 
And in the caſe of Rivett and others v. Chalmondely, the cout 
| ſuffered this amendment, on the authority of the foregoing caſe, 
even after the defendant had changed the venue on the uſual af 
davit. Stra. 1202. , ö 1 
- The action was on a remedial law, and by it the plaintiff nu 
* confined to bring, his action within — and to lay it ia 
Middleſex. By miſtake the plaintiff's. former attorney laid it i 
London inſtead of Middlyex z and the miſtake was not diſcovered 
till after plea pleaded, and iflue joined. On which the plainif 
moved for leave to change the venue from. Landen to 2 
which was ordered on payment of coſts. If the amendment 
could not be made, the plaintiff muſt loſe his remedy; be 
now too late to bring a new action. In an action upon a pen 
ſtatute, the court probably would not interpoſe ; but in the cal 
of a remedial law, the amendment muſt be made. Coat. y. Shur 
& al, Barnes, 12. | ede - ag 
Plaintiff having laid his action in Landon, with 2. profert q 
letters teſtawentary from the biſhop's court in Durbam, obiait 
ed a rule to ſhew cauſe why he ſhould not amend the declany 
tion, by laying the venue in Northumberland inſtead of Land 
On ſhewing cauſe, the court diſcharged the rule, it not bring 
uſual to amend the venue at plaintiff's inſtance, unleſs where tht 
action is conſined by act of parliament to a particulax county, 
and plaintiff by miſtake Jays it in another county. Simple com- 
tract debts follow the perſon of the debtor, ſpecialrics are aſſet 
where found. In this caſe the amendment ſeems to be to malt 
good an adminiſtration, which probably is void in law. Bird 
exor. v. Fefter.. Barnes, 19. | of 
In C. B. plaintiff declared in Midaliſar, defendant pleaded 
the ſtatute of additions i abatement, that he was a pawt 
broker, and not a yeoman, as called in the declaration. Plain 
tiff replied an orig ina: in placite præ dico in Glaucgſlerſbire, where 
in defendant is called a pawhbroker. Demurrer inde, On argy» 
ment the court held, that continuances of the original writ in th 
caſe are not neceſlary ; but that on an original in Glouceflerſhith 
pleintiff cannot proceed in another county: nor have the couſ 
Any juriſdiction is Middleſex under this original in Glouceffer wh 
Defendant may be brought in after the copies returned non . 


And herein of changing the Vr Nur. 


inventus, by a t1flatuni into any other county; bat plaintiff muſt 
come and proceed according to his original writ, and in the 
fame county. Judgment quod breve caſſitur. Barber, 166. 

A motion to change the vey canner be made the laſt day of 
term, becauſe there is no day left to ſhew cauſe. 
An affidavit of one of endante in ſullcient to fund © mg: 
tion to change the venue. Barnes, 482. | 

If plaintiff in ander 10 retain a wengs, pndartakes.to des s- 
terial evidence in the county where he has laid it, and at the 
tral does not, but fails therein, 1. 2 Blackf, 
p. 1031. 
lain proceeds, by erigingl; and defendant would change 
the venue to another county than the county where the original 
iſued, the court won't grant leave without defendant undertakes 
not to bring error, or rather not to aſſign the want of an 
al in the county to which the unn is changed, ſot ertor. 


Ne — efigant.ee ene would 
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the pteſncifÞ ſees oceHof, of finds he cannet 
action, he may diſconfinue the ſame either bef 
| lion delivered,” by motion of br fide Far, on payment of 
edt; T eee y3 rye 02 HT eee 
| Pioceſs wus ſerved MH) 14, und- dedlaracios delivered Frij 
8; defendant moved to ſtay. the proceedings, the trut da 
revartl, with way —— 19, nor being inferted 
in che norſe< bur chte day + The qdeſtiom was, Wpethe 
— — — But ay he cume pron 
vor t gwen,» de eburt held he enme 
304 madd ch rule to u provcctiags.” Bure, 199. 
Is planetff woukd difcontines mRer joindet in d r mul 
be moved in court. Trin. 1753. Saxby v. Kirkus vd 
Barnes, 171. | of 
In trover a rule which was made to ſhew cauſe why pro 
ceedings ſhould not be ſtayed till after payment of coſts allow- 
ed in a former aQion for the ſame thing, to defendant, was dil 
charged as unprecedented. The court will not make ſuch rult 
in any caſe except ejectment. Barnes, 125. | | 
/ -Plaintiff moved to diſcontinue, on payment of coſts, after 
judgment on demurrer for him (but not entered on record), and 
a writ of error brought, but not put in. But the court refuſes 
it, without paying coſts on the writ of error, Barnct, 109. 
Aſter argument upon a demurrer to defendant's plea, the 
court refuſed to let the plaintiff withdraw his demurrer, but 
gave leave to diſcontinue on payment of coſts. Hil. 1954: li 
 Executers and adminiſtrators pay coſts on diſcontinuing- 4 
Burr. 1451.—1 584. Barnes, 169. where they have knowinglf 
brought their action wrong; as where one executor brings 1 
action in his own name when he knows that others are exi 
1 Blackſ. Rep. 451. but otherwiſe they do not pay coſts. _ 
Motion on behalf of plaintiff adminifrrater, to diſcontinue will 
aut payment of coſts, Action was an e/efment, and plaintiff did 
not-diſcover defendaat's title till the record came down 10 tial 
when finding it good againſt him, declined going to trial. 
| The motion was granted, on plaintiff's agreeing not to briog 
another action without leave; but the court ſaid it was dot f 
matter of courſe, but depended entirely on the tranſaQion being 
TE fear; rhnd no bcker 0 gart of phcleail, * 
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be rongers ad plxintiff had undertaken to tp th cauſe g. 


orily on ment dein moved 
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hough be is art der in da, yet it is the ptwintiff b fit. Strass 


. bed. Juliftd:heder. a dilrels hal 


ft for av want. Then plamafF mired to diſcontinue 
us denied : Fhe queſtion determined on the detburrer being 


is of-rhe-cafe; Barnes, 1692: 


Rule for judgment i, Se. ter argorent upon ohne 
id j0inder to defendant's ples and motion for leave to diſeon- 


If plaintiff dſcontirwes; it is ways om payment» of colts. 
Plaintiff,obtained a rule to difcominee om payment of — 
Defendant moved to diſdhit ge the rule upon an afkdatie,/ that, 


fore the rule to diſeontinue was obttined;- The court refwſe# 


1 169. 

The plaintiff alte a erich i vie; or + weld of en 
uiry, cannot diſconnue withaut defendant's aſſent. Pir Hai. 
tb. $5. Alter ſpeciab verdict plaintiff cannot byve leave 40) 


e verdict. 2 Black, Rep. 973. 

Action *. ainſt defendant by à wrong nathe, to. which: be 
leaded in abatement: Thereupon, without more, the plain 
if declared againſt him de me, by his right name; to which 
&ſendant pleaded anter acbien pendent. On which 


tb do it now. Id. Nam. 1014 

Though it is not efual in any caſe, except in cjedfitent, to 
proceedings ib a ſecond- | for the fame cauſe, till the 
cots of the dre paid yet the court in ſome caſes; under 
particular cireutaſtances, as whete the fecond action -appears 
Yexations 3 and ew the mevits have been ſully . tried in the 


e e, e 


2 Black. Rep. 94% 9 81 51 7 
ln a gui tam action on „ desde ef aſuryy the eſtan 
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moved to diſdontinue his former action. Per Hole, e wet 


ö , 
Ei 2 


dgainſt bim as in ee t 
WR - 
{onuvan' ie replevin cannot have u rule to dilcontions; r 


1164 e 3 


lainriff demurred to avowry, and on argument there was 2 | 
5 | 


ove denied. Turner v. Turner: 21 Ray. 856. Beruf. * 


he had been a ſecond time arreſted for the ſae an f ion, 
d make any rule. Plaintiff map ex oma _ * 2 f 


— 


brſt, will ſtay proceedings in a» ſecond aQtion for- the ſame 
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abede On the rule to ſhew cauſe 2 plaintif 

attorney, he gave notice that the plaintiff was abroad, but wy 
ſtill going on with the action. After which it was moved 1 fh 
cond time to ſtay proceedings till his return, or ſecurity: ga 
for coſts, which is the reaſon/the rule is founded on: Anda 
| _ plaintiff's counſel it was granted, and ſecurity vn 
en for the coſts accordingly. unden | Sr. 


N... it was moved, on an andavit, th 
defendant did not know the plaintiff, that the plaintiff's aticr- 
ney might give an account bis olient was, and whete be 
lived, . But the court refuſed it, ſaying, it had never been dan 
but in a gui tam. Hracely v. Dalton. Stra. 705. 

An attorney of B. reren | 
tiff could not be found. Stra. 402. | 

Infant ſued by guardian, and defendant moved char! plaite 
tiff's attorney might give notice to him of the place of the 
guardian' s abode, on affidavit that he did not know him, and 
that he had heard that he was of mean circumſtances j granted 
Et per Cur, It is often done in caſes of qui tam, and infant 
Tomlin v. Breokes, 1 Will. 246: : 

After notice of trial and regularly countermanded,; /plainif 
obtained a rule to diſcontinue on payment of coſts. After ur 
notice of trial, and before the countermand, a witneſs for de- 
fendant, who reſided in London, ſet out for York aſſiaes : Ani 
queſtion was, Whether the expence of this "witneſs could bs 
allowed defendantin coſts ? The court held, that as the cogn- 
termand was regular, coſts for this witneſs could _ de allowed 
Barnes, 307. 

Treſpaſs for taking a gun, and. after not Lui pleaded 
plaintiff moved to diſcontinue: on payment of coſts, The 
defendant, upon affidavit of his being a juſtice of the peach 
and in execution of his office, moved jo double cofts: oy 
the queſtion. was, Whether it ſhould be done by rule or ſag: 
geſtion ? And the court on confideration held, that this being 
a . diſcontinuance with leave of the court, obtained - 
they might make this a part af the terms. And that di 
—— the caſe of a verdid? or nonſuit, where it muſt be ome 

of ſuggeſtion, Stra. 974. 

otion to ſtay proceedings in an Ame on the Judgment 
pending a writ of error. On ſhewing cauſe, an affidavit vat 
produced, wherein' defendant acknowledged that the writ d 
Ni | ans {ae The court ordered, that on 'defers 


211! 
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s confeſſing, Judgment i in this action and undertaking to 
ring no writ of error thereupon, execution ſhould be ſtayed - 


ii the. determination of the writ of error depending. It was 
den objected, that defendant might ſtil] bring his bill in equity. 
But the court ſaid they could not make bi waive his gt 


reſpect. * 72. 
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Ok Nonproſſing. 
of NonenossNG for not declaring. 


F the plaintiff does not declare before the png of the enſuing 
term after the writ is returnable [and defendants have aps 
_" peared and filed bail of the term in which the proceſs is return» 
able); if the ſuit is by bill in B. R. a nonproſs may be figned 
without entering any rule to declare or call for a declaration; 
| m the defendant ſhall have his coſts, Stat. 13 Car. 2. fl. 2. 
. 4 ä | ; 
But if the ſuit be by original in B. R. the practice is the ſane 
as in C. B. which is this | 
II plaintiff does not declare after the end of the enſuing tem 
after the writ is returnable, and defendants have appeared and 
given a rule to declare either at the end of the ſaid enſuing 


term, or in ſour days after, and “ Jemanded a declaration by te 
note in writing, the defendant may ſign a nonproſs at any time 7 
in the vacation of ſuch enſuing term, and not after, —— fil. g tu 
Ann. Mich. l Geo. 2, C. 1 Neu Prada, B. A. as 
325. Et per Maſter Owen. ter 

A nonpro/s may be ſigned, though the declaration ſhould E no 


tendered after the end of the ſecond term. 12 Mad. 217, 

A latitat was againſt five, and one ſigned a nenproſs, andi 
was held ſufficient for all. bid. 

But it is ſaid that the practice of B. R. is, that if a declars 
tion is delivered after the ſecond term, but before a nonproſs is ac 
tually ſigned, you cannot afterwards ſign a zenproſs. 

The defendant did not file bail within tus terms, and plait 
tiff did not declare after the end of the ſecond term z but beſort 
the third term defendant filed bail and entered a none. On 
motion to ſet it aſide the court referred it to the maſter, who 

+» was of opinion, that a nenpreſi could never be ſigned unlei 
| bail were filed within the two terms, Holmes v. White, K. B 


— 


* In replevia this does not ſeem necefary, Mich, 1654. / 16 
— 


Or Bonpyaſiing, 141 
Of NonyrossING far not dedlating, 


ainſt them in two term; and g0.s. caſts awarded to every ono 
of them z but it was held ill. For per Holt, C.J. though the 
plaintiff might declare againſt them ſeverally, yet as the writ 
— agaloſt them jaintly, and the plaiatiff was non 
fuited before any declaration, there aught to be but one . 
t for all of them. Cam. 74. 
If defendant removes a cauſe by habeas corpus into. B. E. he 
not have a xanprofs for want of à declaration. 
Executars and adminifirators pay coſts upon — — 
for want of declaring in due time. 4 Burr. 1584.80 they 
jay coſts for not going to trial purſuant to notice 85 55 by 


r 
229. 4 Burr. 1584. 


9. If a priſoner is ſuperſeded on on-filing common bait, — 
ever ſign a nenproſi? In C. B. plaintiff muſt declate in ewe 
terms. Reg. 1654. J 1. Caf. . & M. ſ. 3. 14 C 15 
Car. 2. 3. Eaſt. 8 Geo. 1. Mr. Cupa, clerk of the 
rules in B. R. doubted whether he might not ſigu it as ſvon 
% bail filed, becauſe the plaintiff bad not deelared v 1 — 
terms; but that ſeems impo b £, Ihe 

ld be not gn it at-the.end of two terms after hail fled Vide Pris 


ſaeri, poſt Vol. * 


In -afſi „nne 
denkruptecy, the plaintiff may enter a nonprofs as 40 him, and it 
t diſcharge the other, and that is the proper way of doing 
Boch a cale, 1 Wil, 89. Note and Chifwell v yy War 
rr, B. R. Aud vide-10 Anne, c. 1 1s. f 8 
In treſpaſs agaioſt ſeveral, the plaintiff may enter a neaproſs 
13 to one or. mate, and go on againſt the teſt. ia. 
Where defendants ſever in their pleas, the plaintiff before 
e record is ſent dawn by n prius either befare or after ilue 
ined, may. enter A nonproſs ane, ang go on againſt the 
fel: but where they do not every wo cannot enter a nougreſs 
to one. 


In B. R. the plaimtiE's attorwey' was amend befor & 


ge to produes his client, and the judge an order, that 
ſhoold 


yaleſs he produced him within a month, the 
eonſent be at liberty Giga a abel. He did not produce 
im within a month, and the nanpreſt was ſignod; and on afli- 
avit made that noſuch man ae phintif sola be found, the 
du on motion made a rule upon the attorney to pay the colts ; 


Wc afterwards, vpn ga abdaxit that Lhep. were 2 


| 16, 
apa 


124 Of Nonpiolung. 
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unpaid, the court granted an attachment againſt him. Gm x; 
Kirby. Stra. 402. | 
Motion was made to ſet aſide a nonpreſi ſigned for want of. 
declaration, which had been demanded of plaimiff's attorney 
in the country, and not of the agent in town. It was upon 
ſhewing cauſe ſworn, that the plaintiff 's attorney in the 
country agreed that the demand on him ſhould be regular, Pr 
Cur. Let the nonproſs be ſet aſide. No agreement of county 
attornies can vary the practice of the court. All tranſaQion 
of this kind muſt be in town, Barnes, 311. _ 
After a nonproſs or nonſu:t, the plaintiff may commence 250. 
ther action for the ſame _ but after a retraxit he Cannat 
—for a retraxit is a total relinquiſhment of the ſuit, and a cons 
plete diſcharge of the action, and is conſidered as a depanm 
in ſpite of the court; and uſed to ſhew that the plaintiff ceaf 
to proſecute his ſuit for ever. Whereas a nonproſs or nen/uit i 
no bar to another action, but a retraxit is and may be pleaded 
as ſuch. 1 Wilſ. go. K 
After a nonproſs to an action wherein defendant was held u 
ſpecial bail, — and a new action brought, the defendant may bt 
held to 'ſpecial bail alſo. Stra. 439. Turton v. Hoyer 
But it is the practice in C. B. to diſcharge on common bail only. 
A nonproſs is in the nature of a final judgment, and is 
in the ſame manner by making an incipitur on a double 
crown ſtamp and roll, which the cleck of the judgments vil 
mark; after which you may immediately tax coſts and ſue ont 
execution, or bring an action againſt the plaintiff on the judy 
ment, 9 
An attorney cannot enter a retraxit, Cour v. Lowther. [4 
Raym. 598. It muſt be done in propria perſons, * 
But — attorney may enter a — — 4 Ld. Raym. 114 
A retraxit muſt be in perſon, becauſe it is a voluntary it 
nunciation of the ſuit, and the entry is, venit & fatetur | 
nolle ulterius proſequi, and therefore if it is by attorney it # 
error. . 
And as to a retraxit the rule is, qui ſemel aftionem renunciavih 
amplius repetere non poteſi 3 and therefore a retraxit is 1 bur u 
any action of equal nature, brought for the ſame cauſe or duty: 
but a nonfuit is not. | 
Two joint obligors, one was ſued, and as to him 2 rea 
was entered, and afterwards obligee ſued the other, 20d N 
pleaded the retraxit; and the better opinion was, that it v 


bar. Cro. Car. $51. As 74 
n | 
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Of Imparlantes. 


N the King's Bench there can be no ſpecial imparlance without 
leave of the court. Ea. 5 Anne, . 8 

if proceſs is not returnable beſore the third return of term, de- 
ſ:ndant is entitled to an imparldnce. | 

But if proceſs is returnable before the third return of term and 
declaration, is delivered or filed; and notice given before the laſt 
fur days of term, the defendant is not entitled to an impar lance. 
Mich. 5 Anne. Ps 

Aſter an imparlance, whether general or ſpecial, ſemper paratus 
is no plea, becauſe by craving an imparlance, it appears he was 
not ſemper paratus, Gile v. » Carth, 413. | 


In the Common Pleas, if proceſs is not teturnable till the 
wrth or laſt return of term, defendant is entitled to an im- 
Jariance. | | 
If proceſs is returnable the firſt, „or third return of 
term, and plaintiff declares A or Midaleer, and the 
eſendant lives within twenty miles of Lenden, he ſhall plead 
within ſour days after declaration delivered. Trin. 8 Ges. 3. 
But if plaintiff declares in any other county, or defendant 
ves above twenty miles from Londen, the defendant ſhall plead 
vithin eight days after declaration delivered, and no imparlance. 
Mich, 3 Geo. 2. j | 
I! defendant pleads in abatement in a ſubſequent term, a ſpecial 
Imjorlance muſt be procured within the fir four days, which the 
prothonotary grants of coarſe if the defendant is entitled to an 


„B. 78. ä | 
If plaintiff amends his declaration and pays coſts, defendant 
ball have no imparlance. Pratt, Reg. 18. 

* imparlance after a peremptory rule to. plead. 2 Barnet, 
Iol. 208. g 
Imparlance denied where notice had been ſerved, though not 
vorſed on the declaration. 2 Barnes, 182, 183. 18s. 

No imparlance in real ations, 2 Barnes, 2. | 


Barnes, 181, Fitzwilliams v. Bp. of Hereford and others. Tr. 
13% 14 Geo. 2. The court would not grant an impariance. 
dough the declaration was delivered after the eſſeiga day, (viz. 
ih June), there having been a peremptory rule to z after which 
Kre can be no impariance. | 


ON vor. I. R But 


Imporlance, Prada. Reg. I, 2 Val. Rules & Orders K, B. 2 


None in quare impedit after peremptory rule to plead. 
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But this argues, if ſuch peremptory rule, the practice would 
| have given an imparlance, as the declaration was delivered after 
e//:izn day of term, But obſerve, this is not in London or Mig. 
dleſex. Ibid. 185. After rule, M. 1 Geo. 2. defendant wy 
entitled to imgarlance, till Mich. 3 Ges. 2 took it away, 

26th April 1763. In a caſe 1 in Middleſex, the writ 


being returnable the laſt return of Hilary, and declaratia deli. 
vered within two days of Eaſter, a judge made an order for an 
imparlance till the firſt day of next term, and all the ſecondaris 
armed it to be the practice. * 

And in January 26, 1764. On ſummons, for imparlng 
till next term, the writ being returnable the laſt day of Michal 


mas term preceding, and the bail having juſtified the ſecond dyy of 
of the then Hilary term, and declaration delivered afterwards © 
that day, the judge ordered impariance accordingly, becauſe the 2 
plaintiff ought to have delivered a declaration de bene efſe before the T 
term. And the next day Mr. Paramour the ſecondary was itil 7. 
as to this practice, who was clear that the imparlance was rightly 5 


granted, as plaintiff ſhould have delivered his declaration de be 
e, and given a rule to plead [but net haue demanded a plea, fe 
that might waive the exception to the bail], and that declaratus 
de bene eſſe ſhould have been ſo delivered before the efſoign d 

term, for even delivery in ſuch caſe on the «ſoighn day woul 
have been too late, | | | 

In an aQtion for words, importing that plaintiff was gui 
the murder of J. B. defendant moved for an imparlance bi 


next term, on affidavit that a proſecution was carrying « e 
againſt plaintiff, for this murder (committed on the high ſen 9 
in the court of Admiralty, and he would probably be tried fu 

the fact before Mich. term. The rule to ſhew cauſe made ide ©* 
lute, Imparlances are in the diſcretion of the court, and ity * 
be of ill conſequence to enter into evidence concerning f 1 | 
murder, in the action for words, before trial of the fi 1 
Barnes, 224. 
Defendant appeared to be a lunatic, by affidavits of his pre 
and doctor Morro, and a commiſſion of lunacy was produce A 
under ſc al in Chancery, teſted a few days before, Impaiian 
ordered on hearing the attornies, Barnes, 225- ap 
An impatlance ſo ſpecial as to ſave all exceptions to the ju g+ 
dition of the court, cannot be entered without leave of wy . ** 
* Court : nor can a plea to the juriſdiction be pleaded, after * 
appearance by attorney. Grant v. Lord Sondes, Eaft, 16 G4 | 


2 Blackſ. Rep. 1094. 
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Of pleading in Abatement. 
When to be pleaded. 


O plea in abatement can be pleaded after a common impar- 
lance, Eafl, 5 Anne———And ſuch plea muſt be pleaded 
within four days, though a rule to plead is not given. Stra. 
1192. 1 Wilſ. 23. And Sanday is to be counted one of the 


fear days, unleſs the laſt. Eaft. 5 Anne. 


A plea in abatement muſt be pleaded within the firſt four days 
after declaration delivered, or left in the office; though no rule 
to plead be given, unleſs defendant geis a ſpecial imparlanct. 
Pra. Reg. 286. 2 vol. Rules and Orders K. B. and C. B. 63. 
The four days in B. R. are both in. laſve. Fennings v. Mobb. 
Trin. 26 Geo. 3. In C. B. one is incluſive and the other excluſive, 

If the declaration is delivered ſo late in term, that the defend - 
ant is not hound to plead to it that term, he may within the firſt 
faur days incluſive of the next term plead any plea in abatement, 
or to the juriſdiction of the court, as of the preceding term. 
Eaft. 5 Anne. So he may in C. B. if he gets a /pecial imparlance. 
Barnes, 334. ; 5 

No 1 in abatement aſter bail-bond forſeited. Salk. 519. 

Tae plaintiff may enter a nil capiat per billam or breve after a 
plea in abatement, without paying coſts. 1. Barnes, 92. 190. 

A defendant can never have !wo dilatories ; nor will the courts 
ever give leave to amend a plea in abatement. — 

There are pleas dilatory, and pleas in abatement, though they 
are all calledb y the latter name. The order of them is thus: 
1. To the juriſdiction of the court. 2. To the diſability of 
the plaintiff, which two are dilatory pleas, . 3. In abatement 
of the writ, count, &c. 

As to what pleas in abatement plaintiff muſt plead in propria 
frrſona, and what he may plead by attorney, &c. Bac. Abr. 
Gm, Dig. Doc. placitand. Kr. 4. 

All pleas to the juriſdictiam, conclude to the cognizance of the 
court, praying (judgment, if the crurt will have further cogniæ- 
ance of the ſuit,” | 

Pleas to the diſability, conclude to the perſon, by praying 
" Judgment, if the-ſaid A. (the plaintiff) ought ts be anſwered.” 

And pleas in abatement, when the ſuit is by original, conclude 
tothe writ or declaration, by praying ** judgment f the writ or 
declaration, and that the ſame may be quaſbed.”— —But if the 
aQion be by bill, the plea muſt pray judgment of the bill,” and 
dot of the declaration; the bill here being the or:ginal, and the 
declaration only a copy of the bill. 

"0K What 
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What Peas in Abatement require an ArPIDAvir, 
and what not. 272 


B* 4& 5 Anne, ©. 16: ** No dilatory plea ſhall be received 
« it! any court of record, unleſs the party offering ſuch 
„ flea do by nffidavit prove the truth thereof, or ſhew ſome 

© bable matter to the court to induce them to believe that the 
c fat of ſuch dilatory plea is true.“ | 

An affidavit made by attorney is ſufficient,” Pra#. Reg, 6. 
2 344. The ſtatute requiring only probable cauſe to be 

ewu. | 
A plea in abatement without an offitlavit to ſupport the truth 
of it, is no plea, and the plaintiff may ſign judgment inflqnte, 
as if no plta had been delivered, | * 

That there is another executor beſides defendant; Prad. 
Reg. 4. Infancy in defendant. Vid. 5. 2.08; 

A foreign plea muſt be ſigned by counſel, and ingroſſed and 
put in on oath, that is, it muſt be ſworn that it is true, or ſuch 
plea is not to be received, for thereby the party endeavours u 
onft the court of juriſdiction. Lil. Reg. 299, Stili. 373. 485, 
Hetley, 126. But a plea to the juriſdiction need not be ſwort, 
Carth. 402. | 

And if a fireign plea is not ſwotn, where it 6ught to beg the 
plaintiff may ſign judgment by nil dicit. Stile. 225. "Cat. 
402. Soin C. B. 1 

* of privilege by a /erjeant, muſt have an affidavit; Sa. 
18. 1550 was ſued by the name of Fints Dinas : he pleaded 
In abatement that his name was Phineas and not Finis ; but both 
the plea, and affidavit to verify it, were entitled in a cauſe betwixt 
Clixley, plaintiff, and Finis Dinas, defendant, Rule abſolute to 
ſet aſide the plea. Barnes, 348. | f 

Want of addition requires no affidavit, beeauſe it appears 
on the face of the declaration. Prat. Reg. 5. N 

Cepit in alis lico does not: Nor need it be pleaded in four dn 
2 Barnes, 281. for it amounts to a plea in bar. Ie, 

Parol demurrer by an infant does not, becauſe it is neither 1 
plea in bar nor in abatement, but properly a demurrer. 2 Barith 
206. : 4 | 
Ancient demeſne does not: Raym. 1418. Sed Pratt. Reg. 2. 
2 Barnes, 151. cont. vide 4 Burr, 1048. Hatch again/t Cannon, 
in C. B. 10 Gee. 3. held that this plea cannot be pleaded with. 
out leave of the court, which muſt be moved for on affidavik 
Application to plead ancient demeſne,, muſt be made within 
the feur days, Barnes, 187. | 3 
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Of the Judgment upon a Plea in ABATEMENT, 


I judgment is given for defendant on bis plea in abatement 
and iſſue thereon, the judgment is guod Breve or parratyt 
caſſetur. | 7 

166 the plaintiff, the judgment is guad reſpopdeas ou/ler : But 
if iſſue be joined on a fad? in a plea in abatement, as well as in 
a plea in lar, the judgment is peremptory guod recuperet. For 
whenever a man pleads a fact which he knows to be falſe, and 
chuſes to put the whole weight of his cauſe upon ſuch an iſſue, 
when he might have pleaded in chief, it is an admittance that 
he had no other defence; and therefore, if a verdict be againſt 
him, the judgment ought to be final, as every man muſt be prey 
ſumed to know whether his plea be true or falſe. Yelp. 112. 
Vert. 22. 2 Show. 42. pl. 29. 

If defendant pleads in abatement, and plaintiff demurs to it, 
and there be judgment upon the demurrer for plaintiff, there muſt 
de a reſpondeas ouſter awarded, becauſe every man is not pre- 
ſumed to know the matter of law, which he leaves to the judg - 
ment of the court, TRY” : 

If defendant demurs in abatement the court will give final 
juigment, becguſe there can be no demurrer in abatement—for 
if the matter of abatement he dehors, it muſt be pleaded ; if in- 
rin, the court will take notice ex officio. Salk, 220. pl. 7. 6 
Vid. 198. 

Defendant pleaded miſuamer in abatement to an action of «ſ- 
ſenpſit; plaintiff replied, that be is known as well by one name 
3 the other, and thereupon iſſue was joined, and verdi far 
flaintiff; but the jury did not afleſs the damages.—In ſuch caſe, 
the court cannot — a writ of enquiry to aſſeſs damages, to 
ſupply the omiſſion of the former jury in not aſſeſſing them, 
but a venire facias de novo muſt go; becauſe no attaint would 
le againſt the jury upon the writ of enquiry, were they to give 
excellive damages, that being only an ingue/? of office ; whereas an 
«taint would lie againſt the jury who tried the iſſue, if they had 
den outrageous damages. Vide 2 Wilſ. 367. | 
do in treſpaſs, if defendant pleads a falſe plea, and on iſſue 
joined it be found againſt him, a venire facias de novo mult go, 
becauſe in trepaſi the whole recovery is in damages, which can- 
- be aſſeſſed but by the jury who paſſed upon the principal 
ſue, | we.” 

The difference jn ſuch caſes is between adiant which found 
only in damages, and actions where a ſpecific thing is demanded, 
s debt, &c, for in theſe, if iflue is joined upon a fact in a plea 
in abatement, and verdict thereon for the plaintiff, the judgment 


5 peremptory guod recuperet. | 
1 R 3 | Upon 
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Of the Judgment upon a Plea in ABATEMENT, 


Upon a judgment of reſpondias ouſter defendant has four dey 
time to plead, but this is ſaid to be in the diſcretion of the court, 
Comb. 19. 

Defendant pleaded in abatement, nul tiel perſon in rerum ne. 
tura; plaintiff replies, that there is, viz. at Yeftmuſler—D:. 
murrer inde and joinder, in which he prays judgment and his da- 
mages, which being in chizf is wrong, for it ought to be, that 
he may anſwer over, Anon. B. R. 1 Wil. 302. 

If a defendant pleads in abatement, and concludes as in he, 
that concluſion makes it a plea in bay, and in ſuch caſe judy. 
ment final is given; and not only a reſpondeas ouſter, So when 
a plea begins in bar, though the matter be in abatement, and it 
concludes in abatement, yet it is a plea in bay, and thereon judy. 
ment final thall be given. Vide Ld. Raym. 1018. and Authorities 
there cited. | 

Defendant pleaded miſnomer in abatement, as to the addition, 
He was ſued as a Baronet, being only an Efquire, The ple 
was badly pœaded. But the court awarded a reſpondeat ulteriu 
ni. &c, Lord Raym. 1178. | | | 

Defendant pleaded auter action pendent in abatement, and be- 
gan his plea with a petit judicium de narratione, and concluded 
it with unde petit judicium de narr, pro eadem cauſa pendente, i 
- gued narr. cafſetur. And on demurrer, and prayer of judgment 
final, the court (abſente Holt) held it to be in bar; ve 
judgment final on the firſt opening. Ld. Raym, 1205. ſed. q 
for it ſeems it was only a plea in abatement. 

Aiter'a plea in abatement, no exceptions can be taken to the 
declaration, Cart. 172, 

Nor can advantage be taken of any errors in the declaration, 
on a plea in abatement: for in ſuch caſe, the defendant ought 
to demur. 3 Salk. 19. 

Defendant pleaded in abatement ; plaintiffs confeſſed the pla 
to be true, and entered a ni capiat per breue. The judges 
in the Treaſury held, in this caſe, thas plaintiff ſhould-not pay 
coſts. Allen & al. v. Maxey. Barnet, 120. | 
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HERE franchiſes, either by letters patent or preſcription, 
W have a privilege of holding pleas within their ji 
ten; if the courts at Meſtmiuſter entrench on their privileges 
ind they would have the cauſe determined before them, the 
muſt demand conuſance;—for a defendant cannot pleal it to 
the juriſdition, becauſe he is arreſted by the King's writ - But 
where the King's writ doth not run, the defendant is not legally 
convened, and therefore may plead it to the juriſdiction. 4 
Ir . 224. i ; : | 
1 the demand of conuſance is made againſt the general juriſ- 
dition of the King's ſuperior courts, and againſt the adminiſtra- 
tion of juſtice therein, the claim is always nicely looked into, 
and the ſuperior courts tie them down to the ſtriteſt practice 
and form imaginable in demanding it. 

For the better underſtanding of this matter, it will be neceſ⸗- 
ſry to ſtate the differences between inferior juriſdictions, which 
ue of three forts : : | 

The firft is tenere placita, or a privilege of holding plea, which 
is the loweſt, and is a concurrent juriſdiction; in which caſe, the 
plaintiff may proceed in the inferior court if he will; but that 
does not deprive the ſubject gf having the cauſe tried in a ſu- 
perior court of the King's, if he chuſes to remove it by certi- 
wars, habeas corpus, &c.——And that for good reaſon ; for, 
if it were otherwiſe, a man who comes by chance into an in- 
ferior juriſdiction, might be arreſted there, and detained in gaol 
long time for want of bail, - 

The ſecond fort is connſance of pleas, which is by grant to 
ſome lord of the franchiſe, and he alone can take advantage of 
the privilege, for the defendant cannot plead it to the juriſdiction 
of the ſuperior court ; but the lord, by his bailiff or attorney, 
muſt come in and elaim it. And though the lord ought to have 
It, the ſuperior court is not ouſted, for the plea remains under the 
controul of the ſuperior court; and day is given upon the roll 
there to the parties ta be in the inferior court at a day certain, 
and the parties are commanded there, and the tenor of the re- 
cord is ſent for the inferior c2urt to proceed; and if juſtice is 
done there, all is well; but the record remains above: But if | 
juſtice is not done there, as if the court will not proceed upon 
the day prefixed, or if the judge miſbehaves himſelf, &c, the 
plaintiF may have a reſummons, &c. wy 

The third fort are exempt juriſdlictiont, as where the King 
grants to a city, Cc. that the inhabitants ſhalt be ſued within 


the city and not elſewhere. Such a Frame. way bo F 1 


R 4 
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the juriſdiction of the ſuperior court, if there is a Court therg 
which can hold plea of the cauſe. No one but the defendant 
himſelf can take advantage of this:. And if he is ſued there, 
he may waive his privilege, and remove the cauſe by certirars 
habeas cerpus, &. Vide Ld. Raym. $36. | "4 
Conuſance muſt be claimed in the firft inſtance, or at the rf 
day the party has. Yide Burr, Rep. 4 pt. 2824. VS 
In C. B. claim of conuſance by the Univerſity of Oxford 
was diſallowed, as coming too late, after plea pleaded, and 
replication tendering an iſſue, Rule to ſhew cauſe why the 
claim ſhould not be allowed, was diſcharged. Barnes, 346. 
None is bound to claim conufance, until he is intended by 
law to have /ame legal ngtice of his franchile being entrenched 
upon. | 
| 2 order to lar à claim of conuſance, (ome laches or defaul 
in him ſhould be ſhewn; and that he might have claimed it 
ſooner after ſuch notice as above. tary 
Claim of conuſance muſt be entered upon the record, and even 
thing ſlated with great exactneſs and preciſion that is to tale 
away the juriſdiction, as it may be demurred to, or the fad 
therein alledged controyerted by pleading. 2 7/ulf. 409. 
Conuſance cannot be claimed of any action that was not in 1; 
at the time of the grant. 14 H. 4. 20. 
Conuſance won't be allowed, where treſpaſs, &c. is brought 
azainſt a foreigner who has nothing within the franchiſe, for they 
cannot oblige a ſtranger who has nothing to anſwer. 22 483; 
In tranfuory ations between the /cho/ars of the univerſuics 
of Oxford and Cambridge, the uniperſuy ſhall have conuſonc; 
becauſe by their charters, confirmed by act of parliament, the 
ſhall hare juriſdiftion over the perſons of their ſcholars, 
Claim of conuſonce muſt be made before an imparlance, any 
muſt be made the f/ day the party has in court, even upon 
the icturn day of the writ, if the cauſe of action appears there 
in; if not, then upon the fir/t day given upon ihę declagation 
Fe 2 Will. 413. | 
The univerſity of Cambridge claimed cenuſance, and produced 
the certificate of the chancellor, that the parties were of the 
univerſity. And upon a rule to ſhew cauſe, it was objeQed, 
that the claim ought to be entered upon a roll, and an deut 
to verify the certificate ſhould be produced ; and of that opinion 
was the court, and diſcharged the rule; and then it was too 
Jate to make a new claim, Paternofter v. Graham. Stra. 81% 
Vide the caſe of Fofter v. Hexham, 1 Ld. Raym. 427. 
The wniverſity is not intitled to conuſance, unleſs the defengant 
be reſident in the wniverſty ; and there muſt be an affidavit of it 
Conuſance may be demanded though the defendant he in ide 
| Cutltody of the marfbal, Vide Ld. Raym. 135. | 
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As to claim of conuſance, and what is or is not accounted a 
coming to claim conyſance ; ſee the caſe of the King v. Agar and 
O Meara. Burr. 4 pt. 2820. And La. Affe. opinion 
therein, | 

U muſt be demanded before full defence is made, 
Roft. Ent. 128. or imparlance prayed; for theſe are a ſubmiſ- 
fon to the juriſdiction of the ſuperior caurt, and the delay is a 
:ches in the lord of the franchiſe. va IC TIO 06 

Cmnuſance will not be allowed if it occaſions a failure of 
juſtice. 2 Vent. 363. 3 Lev. 149. Or if the action be 
brought againſt the perſon himſelf who claims the franchiſe, 
unleſs he hath alſo the power in ſuch caſe of making another 
judge. Hob. 87. 1 

It is a general rule, that wherever the defendant can plead to 
the juriſdiction of the courts at J/eflminfler, there the franchiſe 
may demand conufance, but not vice verſa, Carth. 31. 354. 

The authority of an attorney continues after a claim of conu- 


foe, but not aſter a writ of error brought. Lord Rahm. 896, 
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TF the aQion is on a bond, deed, or other ſpecialty, the defend. 142 
ant may demand oyer, that is, to hear it read to him, an4 e 
have a copy of it, if he demands it, and cannot be compelled A 


to plead till ſuch time it is given him ®, the | 
be demand of eyer is in this manner: tefe 
A. B. v. C. B. in — * 


| The deſendant demands oyer, and a copy of the writing obli 2 
gatory, mentioned in the declaration in this cauſe, and the con, ben 


dition thereof under · written, {mb 
2 Yours, &c, | but | 

To Mr. . M. plaintiff” s attorney; | ſit, 
If a bond is brought into court, cyer is grantable only the bt 


firſt term, for afterwards it is adjudged in the poſſeſſion of the 
party. The ſame Jaw of a recognizance which is a pocket re- 7. 
cord, 3 Keb. 76, Downs v. Duckworth, But of other record 


which are always in court, eyer is grantable at any time, Vid Fred 
Ld. Raym. 84. : n 5 
{ 


When the ſuit is by bill in B. R. you cannot have cer of the 
bi1] :—But when the ſuit is by original in B. R. the defendant Bu 


vas not bound till late to plead, till eyer and a copy of the origi- nd 
val was given him if demanded.—But per earl Mansfield, et Cur, fend 
Micb. 20 Geo. 3. We will never give oyer of an original writ, a 8 If c 
it cannot be prayed but Tor the purpoſe of delay. - 
Neither court, at this day, will give oyer of the original BW © ma 
writ ; becauſe now the defendant comes in upon meſne proces, Br b. 
as the capies, &c. and there is no original writ iſſued out at the — 
beginning, as there uſed to be formerly. Nor would the de- %s 0 


ſendant be at all benefited by craving cher at this day of tho te ln 
original writ: for formerly, when the original writ was ſpread in e in 
the ſame roll with the writ and count, if a variance appeared ; 
between the writ and count, the defendant might have pleaded WW” li 
in abatement, demurred, moved in arreft of judgment, of BY . 
brought error. —But the courts now hold, that when once a de. 5 
ſendant is rechus in curia, there is an end of the meſne proceſs. i” ” l 
he would claim gyer, it cannot be of the me/ne proceſs, but mull pr 
be of the original writ z and which, as it is not ſued out, might 97. 


8 1 


» Oyer is given by delivering a copy upon zreble penny ſtampt p# 
per, for which the party delivering is entitled to have 4 d. per ſheet 
befides 8 * | ; by 
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te made conformable to the count: and if application in ſuch 
aſe was made to the maſter of the rolls, he certainly would not 
fuſe to order a right original to be made out. Yide 2 Wilſ. 394, 

Oyer cannot be after an imparlance, though ſaid in 2 Lev, 
142. Bra, tit, Oyer 16, &c. that it ſhall not be after imparlancg, 
t9 another term. 

After an imparlance, defendant demanded oyer, upon which 
te plaintiff demurred.— Per Cur. The demurrer is ill, for the 
iefendant having demanded oyer, &c. he ought either to have 
it, or to be ouſted of it by the rule of the court : But there can+ 
not be a demurrer upon the demand; he ought to have caunter- 
„dd rhe demand of the cher, and the judgment would have 
oe been, that he ſhould anfwer ſine auditu, &c. And it was re- 
kmbled to an aid prier, in which the plaintiff cannot demur, 
ut muſt counterplead. Mayor and cortmonalty of London, v. Go- 
u. Trin. 27 Car. in B. R. gr 491. 2 Lev. 142. | 

t 


the If the plaintiff would conteſt the giving eyer to the defendant, 
he be mutt demur or counterplead the per. Per Holt, Ld. Raym. 
0, 
14 * muſt be demanded before the rule to plead is out. 
%. Reg. 278. 299. Though there is good reaſon for cyer 
herwards, the court will not make a rule for it. Barnes, 329. 
the If oyer be demanded afterwards, plaintiff may fign judgment. 
Jant But if defendant has eight days time to plead, he may de- 
nigh nand oyer at any time within the erght days, though the rule 10 
U, lead is expired. : | 
* If defendant claims oyer of any thing whereof he is entitled to 
p have yer, and it is not delivered to him in time, he ſhall have 
DF ſo many days to plead, after the rules are out, as he demanded 


ger before the rules were out. Stra. 701. Pratt. Reg. 301. 
Barnes, 157. 185. 

Defendant had two days time to plead, after which he de- 
manded zyer of the bail-bond ſthe action being by aſſignee of 
the ſheriff on the bail-bond], which demand being after the timo 
for pleading expired, the plaintiff looked upon it as a nullity, 
ind figned judgment, which was held regular. Barnes, 326. 

If defendant pleads without craving oyer, in a caſe where he 
night have bad cer, he ſhall not have cyer afterwards. Ruled | 
n C. B. Eafl. 26 Car. 2. Bo 

If profert is made unneceſſarily, yer ſhall not be given, Salk. 
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If defendant makes a proftrt, and plaintiff demands oyer, de- 
endant muſt give it the day after demand. Rules and Orders, 
B. R. and C. B. 1 Wal. 95. 1 Barnes, 168. | 

Upon oyer the party is entitled to a copy of the whole deed, 
the witneſſes names, and all niemorandums ſubſcribed and in- 
Gorſed upon it. 2 Barnet, 200. 3 yy 1 


2 


* 


+ ifſue with cer: for the pleadings are ſuppoſed to be ore tenu x = 


136 Ot demanding Oper. 


If defendant prays cer, and afterwards delivers a plea with, fort 
out making the oyer part of it, the plaintiff may make up the 


bar, and a record is made of what is done there. 2 Barnes, 200. 
Denial of cer where it ought fo be granted iy error, other. 
wiſe of granting where it ought not. Salk. 498. Lg. Rayn, 


Os 
97 Wbere defendant is party to an indenture himſelf, he ought WW © 


not to demand «yer, but ſet it forth himſelf; and if he demand | 
ozer, and plaintiff gives it imperſecly, it js at defendant's peril, = 


Salk. 498. and vice verſa. 


Oyer of a deed cannot be diſpenſed wit „ thou CY aintif of thi 
has loſt it, Sors/by v. Sparrow. 2 2 126. N p 


Per Holt. C. 7. Where a record of the ſame court is pleaded m 

in abatement, and plaintiff demands oyer of that record, and it i * 
not given him in convenient time, the plea ought not to be re- 4 | 3 
ceived, but the plaintiff may ſign his judgment on his rule to 1 
plead and judgment for Sauen was given, unleſs ger the nen; = 
ay. Theobald v. Long. Carth. 459. Ld. Ray. 347. | — 
Plea in abatement was auter action pendent; in the ſame court ll [ 3 

for the ſame cauſe, Replication aul tiel record, and prays tha . "a 
the record may be inſpected, dem. inde and jaindir. Judgment * : 
for plaintiff; for being a record of the ſame court, the plainiif fend 


might pray that it might be inſpeQed as in Dy. 227. which wa 


plaintiff's precedent here, Et per Cyr. Upon this plea, plainuif * 
might have prayed cer of the record, and, for want of it, might Mv, 5 


have ſigned judgment, which is the quickeſt method of proceed- 
ing: but final judgment ought not to be ſigned, but only an 

deat cuter for failure of record is not peremptory, Crane 
v. Wicket, Ld. Raym. 550. 


Defendant pleaded a releaſe, with a profert in curia, on 12h 
of November. Plaintiff craved eyer, and fox want of it figned 


ation, 
hich 

Fherea 
ou dec 


judgment on the 14th—and it was held, that this judgment wa _ | 
regularly ſigned, and that from the 12th to the 14th was a rea. — 
ſonable time for defendant to give oyer, and that plaintiff bad 9 — dir 


need to apply to the court to ſet aſide the plea; for after v« 
claimed by plaintiff, defendant is bound to verify his ple 


2 Reg. C. P. 301. Barnes, 168, Rep. and Caſes of Prad Wha 


32 band. Plex ſetting out the condition, which wa 
to perform articles, which were, „that the plaintiff ſhall ſuty 
niſh the defendant with ale and beer to be fold in his houſe u 
ſuch prices; that he ſhould take it of nobody elſe, but might be 
at liberty to take any other liquors (malt liquors only excepted, 


la ed in 


and what ſhould not be paid at breaking up the trade, and were w — 
undrawn, ſhould be taken back;“ and then defendant pleaded e 


performance: plaintiff replied, that by the ſame prejeles my 
* further 


De demanding Opet. 137 
under agreed, &c. demurrer and joinder, and judgment for de- 
„ Lodant; for plaintiff cannot alledge new matter in the articles, 


0 without ſetting them forth upon yer. Stra. 227. 2 Saund. 41 1. 
a Defendant craved oyer of letters patent, and did not ſet them 


d. e, but pleaded nil debet. Plaintiff made up the iſſue, with 
8 the prayer and oyer at the head of the Nes, and demanded to be 
n, paid for it. Upon which defendant moved the court to expunge 
« And the court held, that the defendant, after cyer, was not 
und to ſet out the letters patent; but that if the plaintiffs 
„, ould avail themfelves of the letters patent being ſet out at large, 
il they ought to do it, by praying them to be Inrolled at the head 
of their replication, and ought not to do it at defendant's ex- 
i pence, rauer Comp. qui tam v. Ferre. Stra. 1241. 

Where the bond or deed is in the hands of a third perſon, the 
el court, on motion, will oblige him to give oyer, and produce it, 
üg bite v; Earl of Montgemery. Stra. 1198. Sid. 50. 3 
* If an indenture be loſt, and there is a counterpatt, the court 


n thereto, otherwiſe they will grant an imparlance. Cro. Fac. 426. 
bid, 386. 2 Keeb. 430. | 2, 

t was moved on the part of the plaintiff, that the defendant 
might waive the demand of oyer of the bond, and plead to the 
em BW eclaration. For that after the declaration had been delivered, 


it endant had demanded ojer of the bond, when he himſelf had 
15 leftroyed it, and had admitted in equity that he had deſtroyed it; 
8 md plaintiff had proof by other evidence, that it once exiſted. 
of D Buller, juflice, You are wrong in your motion and appli- 


hich defendant has deſtroyed he held himſelf bound, Cc.“ 
Fhereas you have declared with a profert, which is wrong. Had 
jou declared as I have ſtated, they could not have demanded 


— rr, So move for a rule to ſhew caufe why the declaration 
— bould not be amended. All that the court could do for you on 
a your original motion, would be to order that a production of the 


opy of the bond ſhould be deemed oyer. But as the copy is not 
lated in the anſwer in equity, and you have no other proof of a 
py, that would not do for you. Totty v. Neſbitt. B. R. Tria. 


784 a 
When the defendant prays oyer of the bond and condition, 
td it is entered in hæc verba, the condition becomes parcel of 
e Nr 's declaration, and it is not part of defendant's plea. 
nth, 513. | 
Action on bail bond by the ſheriffs of Middleſex, they de- 
ved in the plural number as ſheriffi 3 whereas both make but 
de ſhetiff. Defendants pleaded a ham plea, to which plaintiffs 
Murred, On the argument, exception was taken to the de- 
zaun, for the above reaſon, But per Cur, advantage might 
| bave 


rr 
1 — . 
i — 


vill compel the party to ſhew his counterpart, and he to plead 


ation, You ſhould have declared this way, “that by a bond 
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138 Df demanding Oyet, 
have been taken of this upon oyer of the bond and condition 
but as the bond does not appear upon record, we cannot tak 
notice that it is a bail- bond. And ſo, judgment for plaintiff 
Ld. Reym, 1135. EE | | 
In the King's Bench a ; po] in his replication may take ad 
vantage of a condition of a deed pleaded, though of another in 
after the deed pleaded was brought into court, becauſe his repli 
cation runs Et prædidt. A. dicit, &c,” as of the ſame term 
but in the Common Pleas he cannot take ſuch advantage in hi 
replication, becauſe in C. B. they enter an imparlance to anothe 
term. Bull. Ni. Pri. 253. Therefore in the Common Pleas, | 
plaintiff would take advantage he ought to crave ger, and th 
ſet it forth if he is not party to the deed ; if he is, he ought 
ſet it forth himſelf, Vide J/ymark's Caſe, 5 Co. 75. and 5% 
under title . making up the Iſſue.“ 6 u 
Since the term to avoid entering the ſeveral continuanees 
buſineſs, is reckoned as one continued lau- day, the deeds plead 
ed ſhall be in cuſtody of the law during the whole term, bein 
the'day wherein they are pleaded, — being then before ul 
_ Court, any one may take advantage of them. But as they | 
long to the cuſtody of the party, if the deed be not denied, i 
ſhall go back to the party after the term is over, and then oc 
body can take advantage of it without a new profert IS Co. 14] 
But where the deed comes in and is denied, it remains in court 
till the plea is determined; therefore while it is tied up to or 
court, and is impoſſible to be removed, it ſhall be pleaded in 
other without ſhewing. Co, Lit. 231. b. . 


In B. R. 

0 all proceſs returnable the 
firſt or ſecond return (i. e. 
before the third return] of term, 
if plaintiff declares in Londax 
or 2 ddlefſex, and defendant 
lives within A miles — 

Lindon, the declaration 
0 plead 


delivered with notice t 

within me our days aſter delivery, 
and defendant ſhall plead with- 
in that time. And if plaintiff 
&clares in any other county, 
or defendant lives above twenty 
miles from Londen, the decla- 
ntion may be delivered, with 
notice to plead within i 
dy: after. —And if defendant 
Ges not plead within that time, 


given and expired, and a de- 
mand in writing of a ples hav- 


ing been made, the plaintiff 
may ſign judgment. Tr. 5 U 


00. 2. ; 

If the proceſs is bai/able, the 
teclaation may be delivered 
4 bene eſe, with like notice to 
plead reſpectively as above: 
But in al caſes where the pro- 
c:ſs does not require hail, and 
the 3 is delivered de 

bene , it muſt be with notice 
to plead in eight days after de- 
livery: and if defendant does 
not file common bail, and plead 
vithin the eight days [a rule to 
plead having been given, &c, ] 
the plaintiff may ſign — 
nent, and a demand of a plea 
u not neceſſary 
claration is delivered de bene 
eſe, Mich, 10 Geo, 2» 


(139 J 
When Defendant ought to PLEAD. 


a rule to plead —_ been be 


where the de- 


In C. B. 
Tbe ſame rule in this court, 
Mich. 3 Gee. 2. [except that 
the day of delivery is tndlufroc) 3 
whereas in B. R. it is exclu- 

five. And the ſame practice on 
all proceſs — the third 
a of term, by Tr. 7 Gee. 


| 2 a declaration 2 be 
ivered fo 


ur days before the 
end of — excluſive of the 
day of delivery, to have a plea 
the proceſs is returnable the 
third return of any term — 
cept it be Eaſter term], the 
declaration muſt be delivered 


d bene eſſe, to have a plea of 


that term, elſe there will not 
—_— | 


The ſame in this court on 
all proceſs returnable as 1 
—＋ i Geo. 2. 

Ges. 2. oft: cn 
1 & 7 C. 


45 dt Puesding 


When Defendant ought to PLEAD, 


And vide the late rule. Trin. 22 Gee. 3. B. R. ante unde 
title „ Of delivering the declaration de bene g. 

But note, ip all the foregoing caſes the declaration muſt be 
delivered at ieaſt four days before the end of term, excluſive of 
the day of delivery, otherwiſe defehdant will be entitled i6 ik 


imparlance. Note on Reg, 5 & 6 Guo, 2. n Di 
When bail is fited by defendant, there muſt be a pla demand. — 
ed in writing, of deferidant's attorney, before plaſhtiff can fn Key e 
Judgment, although notice to plead be upon the Yeclatition. Ne 
1 Wil. B. R. 134.— Mich. 1 Geo. 2. C. B. | 1 nc 
Whefe a rule to plead has been given, and defendant obtains 10 the 
an order, or is bound by rule of court ro plead by a certain Co 
time, as for inſtance, the fit day of next term, plaintiff may fon I f, 
judgment on default of defendant's pleading, without giving 4 72 
new rule, Rep, and Caf. if Prac. C. FP. 67. 141. * 
Where plaintiff has given a rule to plead, and has been de pn. 
ed from ſigning judgment by. an injunRion out of Chances, WW be 
after the injunction has been diſſolved, he may fn judgment All 
Without giving a new rule. Barnery 157. » — n C. 
If four Yerins are elapſed after. declaration delivered; the de- naß 
Fendant ſhall have a whole term's notice to plead before judg- If a 
ment can be entered againſt him, unleſs the cauſe has been hand, 
ſtayed by injunci ion. 1 5 be tw 
Plaintiff cannot ſign judgment for want of a plea, till the other | 
ternoon of the day after the rule to plead is out. the ſhe 


If defendant does not plead according to the rules of the nue, 
court, ſo that plaintiff may enter judgment by nil dicit: yet ij nent 
after the rules are out, the defendant do put in his plea, before WW 6.111 b 
the plaintiff hath entered his judgment, ſuch plea is to be a-W ute ju 
cepted, and the plaintiff ought not then to enter his judgment 199. 
It he does, on application to the court, ſuch 1 will be . 
ſet aſide for irregularity, Lill. Reg. 298. Suppl. to 2 Barnes, yr if | 
On a rule to plead, &c. in four days, if defendant delay il nnter 
the morning of the ffib, the plaintiff may ſign judgment beer 3 
Doug l. 187. | 


Ot Pleading, 141 


Of the GENERAL IssvE. 


PLEAS in bar are of two ſorts, general and ſpecial —the gen- 


ral is a direQ negation of the charge iu the declaration, and 
b called the general iſſue ; the form of which muſt be according 
to the nature of the action, as non d ſumpſit, nil debet, not guilty, 


oe, 
Defendant is to deliver his plea in writing on treble penny 


f:mp, to plaintiff's attorney or agent in town; but if his attor- 


ey cannot be found, then the plea may be left in the office. 


No general iſſue need have a counſel or ſerjeant's ſignature to 


5 nor need * the following pleas, which are tantamount 
o the general iſſue. 

Comperuit ad diem to a bail - bond.— Sen afſault demeſne, — 
Plme adminiſir uit, by an executor or adminiſtrator.— Reins per 
lſant, by an heir. Val tiel record. 2 Blackſ. Rep. 816.— Per 
ninas, — Solvit ad diem. — Ne ungues executor, or adminiſtrator = 
Pozment of rent —and infra etatem : but this _ ought to 
have an affidevit annexed to verify it. Pract. Reg. C. P. 5. 


All other pleas in B. R. require a cownſe! or a ſerjeant's hand; 
In C. B. a ſerjeant's hand; and all ſpecial replications to pleas 
nuſt alſo be ſigned, 

[f a plea, which ought to be ſigned by a counſel or ſerjeant's 


hand, is not figned, plaintiff may ſign judgment: but if there 
te two defendants, and one pleads the general iſſue, and the 
ather pleads ſpecially, and both are, on the ſame paper, though 
the /pecial plea is not ſigned, plaintiff cannot reje the general 
ſve, and take judgment againſt both. If he does, the judg- 
ment is totally erroneous ; and if execution be ſued, reſtitution 
ſhall be awarded; but then plaintiff may in ſuch caſe regularly 
lake judgment againſt him who pleaded ſpecially, 2 Lil. Reg. 
209. N . 

In the Common Pleas, though the replication is not ſpecial, 
ſet if the plea be ſigned by a ferjeant, the replication muſt alſo, 
propter dignitatem : becauſe no attorney or apprentice can an- 
(wer a ſerjeant. 2 Hil, 74. 
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Df Pleading. 


Of paying Money into Cour. 


WW HEN the diſpute is not whether any thing at all is due to 
the plaintiff, but only how much, the defendant'before he 
pleads is at liberty to move the court for leave to pay ſo much 
into court as he thinks is really due to the plaintiff ; on which 
the court makes an order, that defendant ſhall have leave to 
bring into court the ſum he moves to pay in; and upon ſuch 
role made, if plaintiff accepts thereof in full diſcharge, the ſum 


142 


brought in ſhall be paid out of court to the plaintiff or his attor- 
ney, with 6s, up to that time, to be taxed by the maſter, if 


in B. R.—by the prothonotary, if in C. B,—But if plaintiff will 
not accept thereof, the nioney ſhall remain in court, and the 
amount thereof be firuck out of the declaration, and no eii- 
dence given thereof upon the trial; and if upon trial of the 
iſſue between the parties, the plaintiff ſhall become onſut, or 
the jury ſhall not aſſeſs damages to the plaintiff exceeding the 
ſum ſo brought into court, then the plaintiff ſhall have no fl, 
but ſhall pay to the defendant or his attorney i, to be taxed, 
Fc. But if the jury give more, then the ſaid ſum fo paid into 
court goes towards ſatisfad ion of the judgment, &e, 
Upon payment of money into court, plaintiff's attorney mul 
be ſerved with the rule for ſo doing, with the general iſſue, 


In B. R. In C. 8. 
After drawing up the rule — paid into court is 
for paying money into court, paid to the prothonotary. 
you pay the ſame to the ſgner | 
of the writs, who acts as clerk 
or agent to the ſecondary, who, 
by rule Zaft. 5 Fac. 1. is the 
officer appointed for that pur« Y 


poſe. 


On paying money into court, the officer is entitled to 20k 
for every 100/, paid in, and fo in proportion for every greate! 
or lefſer ſum : but when a ſum under 10 /. is paid in, he take 
only 23. and 2 s. for the receipt. The motion for paying mo- 
ney into court, is a motion of courſe, ſigned by a counſel or (0 
Jeant, which if in B. R. muſt be taken to the cer of the ru; 
if in C. B. to the ſecondary ; who will make out the rule, à cop 
of which is ſerved on plaintiff's attorney, upon leaving the # 
eral i que with him. 8 N 

If the term is expired, you apply for a judge's order to Wi 
rant the rule, | 


| 


into c 
to the 
into c 
cauſe. 


Ot Piending. 
Of paying Money into Couk r- 


e to If plaintiff accepts the money, his attorney gets an appoint- 
e he I nent of the maſter or prothonotary to tax the coſts. on the cop 
uch of the rule, and ſerves defendant's attorney therewith; and 1 
neh er taxation, defendant does not pay the coſts, plaintiff pro- 
e % ceeds as if no money had been paid in, for he cannot under the 
ſuch BW rule move for an attachment. Str. 1220. _— 
ſum BY Money may be paid into court upon the common rule, after 
Nor- the rule to plead is out, at any time befote plea pleaded. 
r, it WH Barnes, 279. but it is not allowed to pay money into court after; 
wil dea pleaded. 1 Vi. 157. "I 
I the But after the general iſſue pleaded, the courts on motion have 
enen leave to withdraw the ſame, in order to bring money. 
' the WW into court and replead it, upon terms, ſo as there is no delay to 
„ Or BN plaintiff, Stra. 1271. 1267. Say. 316. Supp. to Barnes, 42. 
| the Payment of money into court is an acknowledgment of be- 
ol, ng liable to the action. Burr. Rep. 4 pt. 2640. ' 
red, If plaintiff declares in indebitatus aſſumpſit on an agreement, 
into and defendant pays money into court, he admits the agree- 
| nent ; that is, if the declaration is on the agreement only. 
cool BW But if there are other counts, as money had and received, ot 
the like, he may pay money into court on one of thoſe counts, 
nd then he will not admit the validity or extent of the agree- 
nent. | | 
ut o an action by an executor or adminiſtrater, the courts for- 
nerly would not allow defendant to pay money into court 3 
becauſe the executor or adminiſtrator is not liable to coſts, as 
pears by Salt. 596 —but now the courts will allow it; and 
It ſuch executor or adminiſtrator proceeds for more, and does 
bot recover, he ſhall pay coſts. Stra. 796. Barnes, 280. 

Leave was granted to bring money into court on the com- 
non rule, and plead plene adminiftravit, and the general iſſue 
to the whole, 2 Barnes, 234. quarto edition, p. 287. 

If plaintiff proceeds in the action, after he has taken the 
money brought in out of court, and then diſeontinues, he (hall 
not have his ct even up to the time of bringing the money 
mo court, Say, 196. but where plaintiff retuſed the money, 
ind proceeded, the court admitted him afterwards to take the 
money out of court, on paying defendant his coſts ſubſequent to 
tte bringing it in. Barnes, 280. "It 
| The court will not give defendant liberty to bring money 
Into court on ſome of the counts in the declaration, and demur 
o the teſt — for the reaſon of making the rule to bring money 
into court is, to prevent vexation, and make an end of the 
auſle, Prad. Reg. C. P. 256. | | 
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_ 144 Ot Pleading. 
Of paying Money into CouRT, 


» © But in C. B. the coutt gave an adminiſinatrix leave to bri:s 0a 
51. 55. into court on the common rule, with reſpect to the 70 ge 
3nd 8th counts [there being nine], and as to the reſt, to pleas 
the general iſſue, Statute of Limitations and ſet off. 2 Barney, 11, on 
So leave was given to plead bantruptcy to one count, bring il * 
money into court on the common rule, and plead the general 
ifſuve to the other counts. Barnes, 276. | 1 ht 
+ If one defendant ſuffers judgment by default, and the ſetond pak 
is outlawed, the third ſhall not bring money into court. A 
v. Panchiman, 2 Black). Rep. 1029. | vh 
If defendant has paid a ſum into court, and iſſue is joined, the 
the court will not afterwards give him leave to pay more mo- © 
ney into court. Barnes, 282, | % 
Defendant had brought money into court on the common be 
rule : plaintiff would not accept the ſame; but proceeded to RW © 
trial, and was nonſuiled. Upon which defendant moved in the lum 
Treaſury [in C. P.] that in regard as plaintiff was out of court lum 
by the nonſuit, he might have the money back, and produced i ee 
the poflea. But the judges held, that defendant by having paid Pla 
money into court, had admitted, that plaintiff was entitled at kr 
all events; and therefore defendant could not have the money Wi ©? 
again, Afterwards plaintiff brought a new action, and the . 
court made a rule, that plaintiff might have the money brougt , ** 
in, if he thought fit : but if not, that the money brought in © '* 
ſhould remain to the new action. Pract. Reg. 250. Rep. ad n 
Caſes of Pruct. C. P. 36. | ; here 
The like teſolution in a ſimilar caſe as above, and leave lo th, 
* for defendant to bring more money in to the new action. [f, 
raft, Reg. 252. k 4 45 


Otiginal defendant obtained judgment of nonproſs, and the 
brought debt on that judgment for the coſts, in which he had 
judgment by default; and afterwards brought another action of 
debt on this laſt judgment, and therein alſo ſigned judgment 
Which laſt judgment the original plaintiff moved to ſet aſide 
en bringing into court the debt and cofts of the ſecond judgmtnt. On 
ſhewing cauſe againſt this rule, the court thought that he him 
| felf had given the firſt provocation, and had been guilty of tht 
firſt laches; and therefore diſcharged the rule, but without cf 
directing execution to ſtay, as the money on the former judg 
ment was paid into court, in order to diſcountenance ſuch op 
preſſive proceedings. Simpſon v. Stone, 2 Blackſ. Rep. 785. 
Money was paid into court ; plaintiff proceeded and recover 
ed a Jeſs ſum. Whereupon defendant moved, that he * 
| Fx, baue 


Ot Pleading. 145 
Of paying Money in Couxr. 


have the money out of court towards his coſts, and it was 
Þþ granted, Barnes, 280, F | TE 
7 Aſter regular judgment ſigned, though ſet aſide, defendant- 
cannot have leave to bring money into court. Barnes, 281. 


265, | | | A 
3 was arreſted, and conſequenily no coſts on either 
ide. But the court ordered the money brought into court to be 
ons WY 12d to the plaintiff, Barnes, 284. us * 
Kay Money was paid into court, and before trial plaintiff died: 
whereupon, defendant moved to have the money paid back, But 

* the court was of opinion it ought not o be paid back. The 
' WY courts have not yet gone ſo far, as to order payment in ſuch caſe- 


* 


* to the plain: iff s executor; but it ſeems reaſonable ſo 10 do, if 
* the executor is willing to accept it: and after trial it i, plaie, 
debe executor is entitled io the money paid in, though a ſmaller, 
the BY bum is recovered. Had plaintiff lived and refuſed to accept the 
our BY bm paid in, and had gone to trial and been nonſuited, yet the 
ang lefendant could not have bad the money back out of court, 
pad plaintiff being entitled thereto at all events. Barnes, 281. 


* ln C. B. 371. was paid into court; plaintiff proceeded and 
recovered à greater ſum, and then became bankrupt, The 
| the RY ene moved to have the 37 J. paid to them: but plaintiff's 
n erne; inſiſting, that as he had been the means of obtaining 
a verdict, he ought firſt to be paid bis bill and coſts, Where- 
n 427 the court ordered his bill to be taxed, and the amount 
thereof to be paid out of the money, and the reſidue to be paid 
lo the afſignees. Supp. to Barnes, 13. 
If defendant pays into court on an action properly commenced 
by executor or adminiſ rater, and the executor or adminiſtrator pro- 
creds afterwards, he dots. it at his peril as to colts, 3 Salk. 10g. 
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In what Caſes Money may be brought into 
COURT. 


| ba any ation on a policy of aſſurance, money may be brought 
into court, Stat. 19 Gez. 2. c. 37. , 7. i 12 


* 


In ejadimem for non-payment of rent, the tenant or aſſi 
may pay into court all the rent in arrear and caſis, and proceed- 
ings ſhall ceaſe, 4 Geo. 2. c. 28. narng 

After judgment againſt caſual cjeclor, and before any Writ of 
poſſeflion executed, the court made a rule to ſtay proceedings, 
on payment of all rents and coffs. Stra. oo. IA 
- - In ejetment by mertgagee, the mortgager may bring the prin- 
cipal, intereſt, and calls into court, and the court will make a 
rule to ſtay proceedings. Stra. 413. JE 

In debt on bond with a penalty, detendant may bring into court 

the principal, intereſt, and cofts due on ſuch bond, which ſhall be 
deemed a ſatisſaction, and the court may give judgment, 4& 
5 Anne, c. 16. / 13. a c | 

This ſtatute does not extend to bonds conditioned for good beha- 
vicur, nor for performance of covenants ; ſo that to ſuch bonds 
money cannot be brought in. Barnes, 231. 233. | 

Condition of a-bond was to pay 40 J. by 5 J. per annum, and 
defendant had leave on the ſtat, of Anne to bring the arrears of 
51. per annum into court. Stra. 814. Penalty of a arch 
bond may be brought into court. 2 Black}. Rep. 1190. 

Condition of a bond was to pay money by inſlalments, and 
the court gave leave for defendant to bring the money due by 
that in/ialment into court; but not to ſtay plaintiff from fign- 
ing his judgment, for the penalty incurred by non-payment 
of the inſtaltnent.—But although plaintiff in ſuch caſe may 
ſign judgment for the penalty, the court will not Tet him take 
out execution, until the payments become due. - Darby v. Ni- 
kins. Stra. 957. — But in C. B. on a bond to ſecure an . 
nuity by inſtalments, a rule was made abſolute to ſtay proceed- 
ings, on payment of the 3 /. (the only inſtalment due, and colts, 
Barnes, 288. | 

In deli you cannot bring money into court, unleſs it is fir 
non. payment of rent, Barnes, 198. Pratt, Reg. C. P. 257. 

or in covenant, unleſs for non-payment of rent. Barnt, 
202. 

In covenant and breach for n9n-payment of rent and not re- 
pairing, Oc. it was moved to bring in ſo much for the rent; 
and as to the other breach, that plaintiff might proceed as he 
thought fit. Et per Trevor. All the judges have agreed, that 
it is but reaſenable to allow it; that it does not differ _ 


0 


In what Caſes Money may be btouglit into 
Cor. 


It for rent : for though it he covenant, yet ſt ĩs covenant-for 
payment of a ſum certain. The ſame diverſity was taken be- 
ween covenant yar @ ſum certain, and @ choſe. inceriain. Holt 
4. J. Hil. 9, V. 3. ſaying it did not differ from an indebitatus 
oſunp/it. Salk, 596.  ' hem * 
In covenant the breach was aſſigned in a ſum certain; uix. 111, 


for not dreſſing corn, and leave was given to bring in the ma- 


ney on the common rule. 2 Harne, 229nʃ. 

Two .breaches were aſſigned in covenant amongſt others: 2. 
Fir non-payment of rent. 2. For 5; l. an acte advanced rent, for 
thugbing meadow ground, and the court allowed money to be 
ud into court on theſe breaches ; but not generally. 2 Black], 
%. ee © Seine | N . 

I — for money, the court will give leave to bring the 
money declared for into court. 1 Stra. 142. 

In trover for goods, not being ponderous, the court has ſuf- 
ſered them to be brought in: but that is diſcretionary — and 
where they have been ponderous, the plaintiff has been order- 
ed to ſhew cauſe why he ſhould not accept them. Barnes, 200. 

in actions on penal flatutes, the court on motion will give 
lee to pay the penalty into court with coſts. Walker v. 
ling. Tr, 31 Geo. 2. | | 

Money was allowed to be paid. into court generally on two 
counts in debt, for penalties on the game laws, being an action 
popular, and not a qui tam. 2 Blachſ. Rep. 1052. and Stra. 
1217, 

Rule to pay money into court, and have it ſtruck out of the 
declaration, upon payment of coſts in an action for uſe and oc- 


fupation, was diſcharged as to the cofts, but made abſolute as to 


paying the money; the action appearing to be brought and 
kept on foot very oppreſſively. HEurr. Rep. 4 pt. 578. 

On ſhewing cauſe why the defendants ſhould not pay 2670/. 
Into court, on two of the breaches aſſigned in an action of 
evenant on a charter party (viz. for freight and demorage], and 
the ſame be ſtruck out of the declaration, Lord Mansfield ob- 
ſerved, that in motions of this kind, where the defendant ap- 
plies to pay money into court, and to have the demand there- 
upon ſtruck out of the declaration, the law ariſes upon the 
at, and the true and ſenſible diſtinction is, that where the 
* ſum demanded is à ſum certain, or capable of being aſcer- 
* tained by mere computation, without leaving any other ſort of 
* diſcretion to be exerciſed by the jury, it is right and reaſon- 
* able to admit the defendant to pay money into court, and 

8 have 
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148 Of Pleading. 


In what Caſes Money may be brought into 
CouRT, 


« have fo much of plaintiff's demand upon him ſtruck out of 
& the declaration; and that if plaintiff will not accept thereof, 
4 he ſhall proceed at his peril.” Burr. Rep. 4 pt. 1120. 

In an action for dilapidation, the court refuſed to let defend. 
ant bring money into court, and ſaid it was like treſpdſi, where 
you cannot do it, though you may tender amends, * Squirey, 
Archer. Stra. 906. ; ds 

In a 2 action on the caſe for damages done to a chaiſe lt 
to hire by immoderately driving, money was not allowed to h: 
paid into court, Stra. 787. 

Like motion denied, in an action for injuring common by 
burning turf. Anon. | 

Denied alſo in an action of account. Anon, * 
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Of pleading a TENDER. 


Plea of tender ought ſtriftly to be pleaded in the ſame man- 
A ner as a plea in abatement, viz. in four days after declara» 
tion delivered, if delivered four days before the end of the term: 
ind if delivered four days before eſſoign day of a term, then 
it ought to be pleaded within four days of that term, as a plea 


of laſt term, Carth, 413. Salk. 622. Ld. Raym. 254» Say. 


18, 2 Barnes, 284. 

But the ſtriftneſs of this rule is to be diſpenſed with in par- 
ticular caſes, as if the defendant lives at a\great diſtance in the 
country, ſo that his attorney cannot deliver the plea in due time; 
the court will, upon ſuch reaſonable cauſe, give further time 
to plead a tender, as of the term in which the declaration was 
&elivered ; but ſuch application ſhould be within the four days, 
or at leaſt as ſoon as it poſſibly can be, without any delay on 
the part of the defendant. Vide Barnes, 361. | 

A rule was made abſolute, giving defendant leave to plead 
atender of the laſt term, notwithſtanding the general imparlance. 
The defendant's agent, though he appeared in time, having 
had no notice of the declaration till the firſt day of the term. 
Barnes, 353. | by 

So a rule was made abſolute to plead a tender, as of laſt 
term, notwithſtanding the general imparlance given by plaintiff: 
Though objected, that defendant ought to have applied on the 
firſt day of the term. — But per Cur. he comes time enough 
within the firſt four days. Barnes, 343. | 

In the Common Pleas, a rule is {till neceſſary to enable de- 
ſendant to plead a tender as a plea of the laſt term. 

In B. R. a ſpecial memorandum was ordered, where, by a ge- 
neral one, the defendant was ouſted of his plea of tender. Stra. 
bz8s. Like order made in C. B. Barnes, 343- 

In C. B. where defendant pleaded a tender before the day of 
odtaining the original writ, to which plaintiff replied, ſetting 
forth an original purchaſed before the time of the tender pleaded ; 
the defendant moved for oyer of the original, but it was de- 
tied, the court ſaying they never make rules for oyer of originali, 
which are matters of record, Barnes, 340. 

Plaintiff demurred to an inſufficient declaration of Hilary, 
Plaintiff thereupon, by virtue of a judge's order, amended his 
declaration on payment of coſts, and in Za/ter gave a new rule 
to plead; whereupon defendant moved for leave to plead a tender, 
of the laſt term, or that plaintiff might make declaration of 
this term, Rule abſolute. Barnes, 359. 

On a plea of tender of money, the defendant muſt pay the 


lame into court to the proper officer for receiving it, who gives 


3 receipt far the ſame in the margin of the draft of the pl 
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Of pleading a TeNnDER. 
which is copied on that filed with the l of the papers, ox tn WY 4 


tbonotary, but no rule is drawn up to pay the money into coun, 
On a plea of tender, if the money is not paid into caur, the 
plaintiff, may fign judgment. Pether &. al, v. Shelton. 1 Sn, 
638. 4 | | 8 ©. 
I a tender be pleaded with a rutjaur priſt, and the Money 
brought into court, in caſe the plaintiff wauld go for furthe 
damages, he muſt not take the money out of court, but take 


iſſue on the tender, or reply a regusſ and refuſal ;1and if f dem 
iſſue is found againſt him, he will be barred of his action: bull us 
if he take the money tendered out of coutt, judgment is giveniſ-but | 
for the defendant to go quit. Chf v. Jones, Tr. 5 Ges. 1. C. inn 
Ld. Raym. 774. | . Wu by 

In covenant, the damages, and not the 4b, being the thiagu Aftc: 


demand, there is no neceſſity of pleading tender and refuſal ut v 
an uncore prifl, 1 Show. 130. 
In treſpaſs quare clauſum fregit, plaintiff. may plead a tender 
ſufficient amends before the action brought. 21 Fa. 1. c. 16, 
But tender of amends cannot be pleaded to a voluntary tr 
1. Stra, 549. Ld. Raym. 255. | | 
To an avowry for damage feaſant in replevin, tender muſt be 
pleaded to have been made before impounding, for it js 10 
within the ſtat. of mes 1. which goes only to treſpaſs, where 
tender of amends may be pleaded to have heen made at any ti 
before action brought. Lutw. 1596. | | 
If a man avow taking the cattle damage feaſant, and the plain 
tiff pleads tender of amends, and a refuſal, he ſhall recover, ona'ng dc 
verdict for him, damages for the detaining, and notfor the taking 
becauſe the taking was lawful.— But if the fender were befor 
the taking, the taking is torticus ; if after. impounding, neitbe if u; 
the taking nor the detaining is tartious. And aſter the avm ent, t 
has had return irreplevilable, yet if the plaintiff make ſufficie 
tender, he may have detinue for the detainer after. Sall. 38 
8 Co. 147. Bull. Ni. Pri. bo. e 
To an ev:wry for rent, the plaintiff may plead a tender e ac 
refuſal, without bringing the money into court, becauſe if the di 
tcels were not rightfully taken, the deſendant muſt anſwer.tht 
plaintiff his damages. Bull. Ni. Pri. 60. Vide Salk. 584. 
But if the diſtreſs were rightfully taken, the plaintiff cane 
plead tender of rent and coſis, in bar of an avowry for reat 
any caſe, unleſs the diſtreſs was made of corn, graſs, &c. gre! 
ing on the premiſes ; and then ſuch plea is given by 11 Ga. 


c. 19. %. 9, 4 e 
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Of pleading a TIEND ER. 


A tender is pleadable to a quantum mer uit, ſettled on demur - 
el. Salk, O22. 1 tro. 570. Though per 
Rm. 253. 0 WY e von 
ln B. R. a plea of tender is an iſſuabie plea within 2 judge's 
kr. Lurr, Rep. 4 pt. 50. In C. B. it is not. Rep. and Ca. 
Pract. C. B. 134. "16 , (14 799 Parry Hh 

In a/ſump/it formerly. a ien der uſed to be pleaded to a partiou- 
count, if thete were more than one in the declaration but 
demurrer ta a plea of tender generally ta the whole declaration, 
was ruled, Tria. 19 Gee. 3. B. R. that ſuch plea was good 
but it is otherwiſe {ill in C. B. 3 HA. 145. 

Money braught into court on a plea of tender cannot be taken 
t by the defendant, though he has a verdict, Stra. 1025. 
After a plea of tender, and money brought into court, the 
rt will not admit the defendant to withdraw his plea, and 
rad the general iſſue. Barnes, 235. 

Though a tender is made, and the plaintiff refuſes the money, 

the tender cannot be pleaded in bar of the aclien, either in 
er aſſumpfit, but in bar of the damages only, for the debtor 
al. nevertheleſs pay bis debt. Ld. Raym. 254. 

Ic debt on bond conditioned to pay a ſum certain, a tender may 
pleaded after imparlance. lbid. 

The 24 Geo. 2. c. 44. impowers ju/itces within a menth after 
tice given of an action [that is, an action of tert; for the 
tute extends to no other action. Feltham v. Terry, Eaſt. 13 
4.2. B. K.] intended to be brought againſt them for any 
ing done in the execution of their office, to tender the plaintiff” 

1; and in caſe it is not accepted, to plead the ſame in bar 

th the general iſſue and other pleas, with the leave of the court; 
d if upon trial the jury ſhall find the amends to have been ſuf- 
ent, then verdict ſhall paſs for the defendant ;—or if plaintiff 
come nonſuit, diſcontinue, ot judgment be given againſt him 
pon demurrer,, he ſhall pay ces, &c. 5 
A juſtice having pleaded tender of amends according to the 
ove act, the plaintiff obtained a rule for the defendant to 
Ing the money. into court, for the plaintiff to take the ſame 
jon diſcontinuing his ation. Lawrence and Cox. Hil. 33 Ges. 


B. R. Before a juſtice is allowed to pay money into court, 


an action of falſe impriſonment, it muſt appear that he is 
ed : a juſtice for ſome miſbehaviour in his office, 2 Blackſ. 
„859. - i; 
Vetendant pleaded a tender 15th Famuary, Plaintiff replied 
original teſted 24 January on defendant's application, the 
ut of Chancery had ordered the coſts of the ſpecial * 
: . ws 


Hole C. J. not. 
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Of pleading a TEN DER. 


ſued out by plaintiff to be altered from 2d January (the common 
teſte day of an original returnable O#, Hil.) to the 16th Fam 
ary, the true day on which the inſtructions for this "original 
were left with the curſitor. As the original, thus altered, wouid 
not anſwer plaintiff's purpoſe (the tender having been made the 
16th January), he took the money, brought in wich the plea, 
out of court, entered an acquittal, and gave defendant notice 
that he would proceed no further, refuſing to pay 'defendant's 
cofts ; whereupon on motion defendant had a rule for plaiotif 
to ſhew cauſe, why the entry of acquittal ſhould not be ſet afide 
with coſts, or why plaintiff ſhould not pay defendant his coſt 
of the action, On ſhewing cauſe, the court held, that after 
plaintiff had replied he ought not to have entered an acquittal 
without leave. And with regard to the replication (as the oti- 
ginal was altered), it ought not to ſtand: and that, though 
plaintiff may take out of court the money tendered, and make 
an entry of acceptance before replication, yet ſtill he muſt pay 
coſts. The replication to the tender is a refuſal to accept the 
money. Rule to ſet aſide the entry of acquittal, and that 
plaintiff be at liberty to withdraw his replication, on payment 
ot cofts of that replication, and reply de novo. Hill v. William, 
Barnes, 357. | 
A tender in bank notes is not a good tender. But if deſend- 
ant, upon ſuch tender, offers to get caſh for the bank notes, it 
ſcems then it is a good tender. Per Lord Mansfield, in Nn 
v. Price. Sittings in Londen after Hil. 16 Ges. 3. — hut 4 
tender of the money in bags, or untold, is good; for it is the 
receiver's buſineſs to tell it. But if the defendant ſay, Ha 
4 am ready to pay you,” and yet holds the bags all the time un» 
der his arm, it is no good tender. 50 Co. 115. Ney. 74. 
In an action of covenant for non-payment of rent, defend- 
ant pleaded a tender on the day. The witneſs proved that de- 
fendant went purpoſely to pay his rent, and ſaid to plaintif, 
* am come to pay you for the rent,” but did not put down & 
ſhew the money, And it being proved that plaintiff. refuſes 
upon other ground than that of objecting to the quantum ot the 
quality, Buller, juſtice, held it to be a good tender in ib 
caſe, Somerſet = Spring, 1786, | 


Of Pleading. 3 


Of pleading a SET T-OFF. 


pY the 2 Geo. 2. c. 22. Where there are mutual debts 
between plaintiff 'and defendant, or if either ſue or be fued 
1 executor or admini/irator, where there are mutual debts be- 
ween teſtator or inteſtate, and the other party, one debt may 
be ſet againſt the other; and ſuch matters may be given in evi- 
tence on the general iſſus 1, or pleaded in bar, as the nature of 
the caſe ſhall require, ſo as at the time of his pleading the gene- 
ral iſſue, where any ſuch debt is to be inſiſted upon in evidence, 
wtice be given of the particular ſum or debt ſo intended to be 
nifted on, and upon what account it became due.” 

In the conſtruction of this ſtatute, the then two chief juſtices, 
Id Hardwicke and Eyre, differed, with _ to ſetting off 
debts of ſuperior nature againſt inferior, and vice verſa, which 
occaſioned the 8 Geo, 2. c. 24. whereby Mutual debts may 


out BT be (et againſt each other, notwithſtanding they are of a different 
make wwe, unleſs where either of the ſaid debts ſhall accrue by rea- 


bn of a penalty contained in any bond or ſpecialty ; and in all 
te foch caſes, the debt intended to be ſet off ſhall be pleaded in 
that bar, in which ſhall be ſhewn how much is truly and juſtly due on 
neat e, ide ; and in caſe plaintiff ſhall recover, judgment ſhall be 
am. entered for no more than ſhall appear to be due after one debt 
| ſ againſt another.“ 
end- Where the debt is of an equal ſum, there the action is bar- 
s, NB red; but if it be for a leſs ſum than for what the action is 
— Feu. the defendant muſt pray to have it ſett off. Bull. Ni. 
51. 1790. a f 
Where a mutual debt is of equal ſum. with the plaintiff's de- 
mand, it is to be pleaded in bar to his action. 
Where defendant's demand exceeds the plaintiff's, it muſt be 
ren in evidence upon the general iſſue, and notice of ſett-off, 
But where the defendant's demand does not countervail plain- 
's, he ſhould, beſides ſetting off his debt, move the court 
tl, BY wherein the action is depending, for leave to pay ſo much mo- 
a ey into court, as with his own demand will be ſufficient to ſa- 
uſed tsfy the plaintiff 's. 
the Defendant pleaded the general iſſue, but forgot to give notice 
aug ut the ſame time of 2 ſctt-off; and upon motion in time the 


26 s , 
K* 8 


_—_— 


— — — Li 


* Theſe ftatutes for ſetting off debts, extend only to actions found- 
ed on contradts, either expreſs or implied. So that in replevin, by 
Of hoſe, detinue, and the like actions ot wrong, there can be no ſetr-oft. 
4; BY general iſſue in the act means any general iſſue. Bull, Ni. 
N. 181. | 


court 
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court gave leave to withdraw the plea, in — to deliver it 
in with a. notice of ſett-œ . 2 Ctra. 1207. „ 116. 

pe yn mand — — Ne 
Take notice, that you are indebted to me for the uſe an 
occupation of an houſe for a long time held and enjoyed, and 
now lately elapſed.” —P:er Ld. Hardwicke, C. F. | Theſe no- 
tices ſhould be almoſt as certain as declarations, the legiſlature 
deſigned them to be in the nature of croſs actions, and they 
ſhould be expreſſed with great certainty, that the plaintiff might 
be able to make a proper defence to them. Had this been x 
declaration for uſe and occupation, it had certainly been bad, for 
it muſt haveſhewn the commencement and determination of it, 
Afterwards it appeared, that the debt deſigned to have berg 
fett-off was for rent reſerved on leaſe by indenture ; which not be- 
ing mentioned in the notice, the chief juftice ſaid; it was bid 
on that account alſo; for if this had been ſhewn, the plain 
might probably have proved an eviction, or ſome other matter 
to have avoided the demand. Fowler v. Jones, fittings at Wef- 
minſter, Hil, $ Geo. 2. ; e 

A debt due to a man in right of his wife cannot be ſett-eff is 
an action egainſt him on his own bond. Paynter v. Malin 
C. B. Eafl. 4 Geo. 3. 7 

In debt on bond, the defendant craved oyer of the condition, 
which was to pay the plaintiff 10/, per annum during life ; and 
then pleaded, that the plaintiff was indebted to him 5001 
money lent, &c. exceeding the yearly ſums that had incurre 
for the annuity, and offered to ſert off as much, &e. and on le- 
murrer the plea was holden good. Colins v. Colins, Tr. 32 
2. Bull. Ni. Pri. 179. 190g 

A feit-off, reducing the plaintiff's demand under 40 5. 0 
not affect the juriſdiction of the frpertor courts, Pitts v. Ca 
ter. 1 il. 19. Str. 1191, 2 Wilſ. 68. 3 Wilſ: 48. 

To aſſumpſit for 401. lent, c. defendant pleaded articles 0 
azreement, with mutual covenants in # penalty of 2004. 
performance, and ſhewed a breach whereby the penalty beca! 
due, and offered to ſett off. _— On demurrer, the court bel 
this plea not within the ſtatutes, for there may not be 50. jull 
due to the defendant on the balance. Nedriffi v. Hogan. E. 
Geo. 2. Bull. Ni, Pri, 180. e 

A debt barred by the „at. of limitations cannot be ſet! off. | 
it be pleaded in bar to the action, the plaintiff may reply 
flat. And if given in evidence at the trial on a notice of 
off, it may be objected to. Bull. Ni. Pri. 180. 

5 
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g. appointed A. his attorney, to receive rents, who after B's 
eh received money for rent arrear in B.'s life-time. B. s exe- 
cutrix brought an action for this money in her own name, and 
J. gave notice to ſett off a debt due from B. to him; but it 
& not allowed at the trial, becauſe the teftator had never any 
wſe of action againſt A. for the money was not received by A. 
il after B."'s death. Shipman v. Thompſan, Raft. 11 Geo. 2. 


Plaintiffs were of/ignees, and brought an action for goods (old 
idem to the defendant.——He /ett off, a bond due from the. 
mirupt to him, and on demurrer it was holden, that the ſtatutes - 
ſo ſetting off mutual debis do not extend to afſignees. of bank- 
ts, and that theſe can never be conlidered as mutual debts ; 
for where there are mutual debts there muſt be mutual reme- 
lies, which is not the caſe here, Ryal & ol. aſſignees v. Lar- 
1. 1 J/ilſe 155, —But ſince this, it has been held that the ſta- 
utes of /ett-off do extend to N of a bankrupt, Cetop. 133. 

In replevin the avowant juſtified under a diſtreſs for rent, and 
he plaintiff at the trial inſiſted, that there was more due to him 
han the rent amounted to. And Deniſon J. refuſed the evi- 
lerce, and on motion for a new trial, the court held, that the 
C::utes did not extend to the caſe of a diſtreſs, for that is not an 
ation, but a remedy without ſuit: they likewiſe declared, 
hat they do not extend to detinze, and the like actions of 
rong, Abſolom v. Knight. Eat. 16 Geo, 2. C. B. Bull, Ni. 
mM, 181, 

In debt on bond, defendart pleaded a greater debt in bar; upon 
hich the plaintiff prayed to have the condition of his bond 
arolled, which was to appear at ei minſler, and demurred ; 
{it was holden that this bond was not within the 8 Ges. 2. 
or that ſtatute relates only to bonds conditioned to pay money, 
ind not to bail-bonds > And it was not within the ſtat, 2 Geo. 2. 
keauſe the plaintiff did not bring the action in his own Nights 
ut as truſtee for another (for he was an officer in the palace 
purt); but if it bad been given to the ſheriff, and by him 
Migned to the party, it might be otherwiſe, and then the pe- 
alty would have been conſidered as a debt, becauſe it would 
ave depended upon the 2 Geo, 2. Bull. Ni. Pri. 179. 
Covenant on an indenture for non-payment of rent. Plea 
n ſactum, and notice of ſet-off upon covenants in the ſame 
leed for money due to defendant. Queſtion was upon this 
lea, Whether defendant could give in evidence his demand? 
he judge at the trial thought not: For defendant it was ſaid, 
ie debt was mutual, of the ſame degree, and 1 the 

ſame 
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Of pleading a SETT-OFF, 


ſame contract; and, that the plea was a general iffue withiq 
the act. For plaintiff, that the defendant's plea was incon- 
ſiſtent, as he denies the deed, and at the ſame time makes a ce. 
mand under it. He might have pleaded the general iſſue without 
denying the deed, or might have pleaded ſpecially. Cur, a, 
Barnes, 290. 


The form of à notice of Sett- . 


| Plea gencral iſſue. 

f Mr. 4 M. P ie 

TAKE notice, that the ſaid defendant C. D. intends to gin 
in evidence at the trial of this cauſe, and inſiſt that the faid 

plaintiff A. B. was, before and at the time of exhibiting bit bil 

' againſt the faid defendant, and ſtill is indebted to the ſaid & 
Jendant in more money than is due to the ſaid plaintiff by rev 

ſon of the promiſes and undertakings in the declaration men- 
tioned, to wit, at aforeſaid in the ſaid county, 
in the ſum of 40 J. for ſo much money before that time lent 
and advanced by the ſaid C. D. to the faid A. B. at his ſpe- 
cial inſtance and requeſt : and in the further ſum of 40/. for 
ſo much money beſore that time paid, laid out, and expend- 
ed, to and for the uſe of the ſaid A. B. at his like ſpecial in- 
ſtance and requeſt: Which ſaid ſums of money, or ſo much 
thereof as will be ſufficient to anſwer and ſatisfy ſuch de- 
mands as the ſaid plaintiff A. B. ſhall be able to prove againf 
the ſaid defendant C. D. by reaſon of the promiſes and under- 
takings in the ſaid declaration mentioned, at the trial of thi 
cauſe, the ſaid C. D. will give in evidence, ſett off and de- 
duct againſt ſuch demands of the faid plaintiff, accord- 

ing to the form of the ſtatute in ſuch caſe made and pro* 
vided, h 

Dated, Cc. Wr, C.. 
To Mr. 1. A. plains, attor. O. P. defends, attof 


The above notice muſt be written underneath the plea, « 
the ſame ſheet of treble penny: a copy of which muſt be kept 
by the defendant's attorney, it being neceſſary to prove 2 
livery thereof, on the trial of the cauſe, | 

Motion to amend a notice of /ett-:f, but denied. Notices d 
this kind are in this like notices of trial, &e, which never wen 
. amended by the court. Barnes, 294. X 

A verdi& againſt the plaintiff in a former action, though fr 
cently obtained, may be ſett of under a notice given againſt bi 
preſent demand, Baſkerville v. Browne, Tr. 1 Geo. 3. N. 


1 Blaclf. Rep. 293. 
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But damages not yet recovered, cannot be {it-off, Freeman y. 
e. Tr. 3 Ces. 3. B. R. 1 Blactſ. Rep 4 * tr 
4. recovered judgment in the Commen Pleas againſt B. fot 
job l. and was entitled to execution. B. had alſo recovered a 
julg-ent in the King's Bench againſt A for 102 “. and wps like- 


vile entitled tg execution, W hereupon B. moved in C. B. that 


* 


execution might be ſta ted in the, cauſe againſt her, being ready 


ud willing to /eft off her judzment for 102. in B. R. again 
plaintiff's judgment in C. B for 1661, and pay plaintiff the 


talance of 4 J. and the court made the rule abſolute. Barter 


Ani. v. Braham. C. B. 3 Wilſ. 396. 1 Black, Rep. 869. 
If defendant ſeit off an indorſ-d note, he muſt prove that 
ume of the indorſer was written before the plea pleaded, 


Of Pleading. 
Of an InranT's defending, 


AN infant muſt defend by guardian if he is ſuxd, and he ent- 
not regularly plead by guardian until admitted fo to do hy 
ſome judge of the court. If he ſhould it is only 2 miſdemeanct 
in the attorney, but not error: but if he appears by attorney it 
is error. Vide the rule, Sc. ante, under the title “ Of an in 
fant's declaring.” | 
If proceſs is taken out againſt an infant, ag a perſon of full age, 
and he appears by attorney, then plaintiff, if he is aware defend. 
ant is under age, ought to apply to him to name his guardian, 

Where the defendant is an infant, the plaintiff ought to apply 
to him to name his guardian in 6 days; and in default thereof, 
the plaintiff muſt apply to the court to oblige him to name bi 
guardian; and upon ſuch application, the court will order hin 
to name one in 4 or 6 days; and upon default thereof, tha 
plaintiff ſhall name a guardian for him. 

If plaintiff has proceeded in his cauſe till iſſue, &c, upon d. 
fendant's appearance by attorney, not knowing that the defend- 
ant was an infant, and then diſcovers it, he ſhould move for 1 
rule to ſhew cauſe why the appearance in the filazer's or juaꝶi 
book ſhould not be ſtruck out, and defendant be obliged to appes 
by guardian, and why the record ſhould not be made conform 
able to it. a 

The plaintiff may have a ſummons for an infant to ſhew caul 
why he ſhould not name a guardian to defend a ſuit. 

An attorney undertook to appear for the defendant an infant 
aud entered it by miſtake per atiornatum. Per Cur. It may le 
amenced and made per guardianum, for he is bound to appeat it 
a proper manner. Stratton v. Burgis. 1 Stra. 114. 

Plaintiff appeared for defendant as a perſon of full age by aft 
davit purſuant to the ſtatute, and proceeded to judgment: Ant 
defendant brought a writ of error, and it was diſcloſed, that 
intended to aſſign nonage for error in fact. On which plain 
moved to ſtrike out the appearance in perſon, and enter an if 

pearance by guardian for detendant, if he did not appear and 
it himſelf, but the court denied it, thinking the plaintiff's appi 
cation too late. Barnes, 413. 

When a man of age appears by guardian, and the other pi 
admits him ſo to appear, he is thereby concluded, becauſe | 
hath admitted him ſo to appear. Shaw. 171. a 

An infant defendant pays coſts, if verdict be againſt him. 

| 104. 1 B.. 189, Stra. 1217. 

An infant executor defendant, though joined with others, u 

'#ppear by guardian. Style. 318. | 


1 


U 


Of procuring longer Time to plead, Ge. 


to plead will make an order accordingly. 
If a judge pives am order for  menth's time to plead io defend - 
inn it is 4 an month, or four weeks . Tallt v. Linfietds 
Burr. Rep. 4 pt 14 $9; | | 
The length of time given to a defendant to plead is entirely 
in the diſcretion of the judge j and ſuch order4s uſually granted 
upon terms, ſo as not to delay the plaintiff. © 1270 
[f in a town cauſe ¶ that is, a cauſe which is to be tried at the 
fittings in London or Wiftmmfter |, the defendant applies either 
for time to put in, add, perfect, or juſlify bail, or plead, the 
judge will not grant any orders but upon condition that his at- 
torney undertKes to plead an ifuable plea; and pleading i 
within the order, means pleading ſuch an iſſue, as the plainti 
might go to trial upon. Parr. Rep. 4 pt. 782. Therefore 
i plea in abatomemnt, is not fuch a plea, becauſe it tends to delay 
the plaintiff. I. 1 
But a plea of tender, is in B. R. ibid. but not in C. B. Rep, 
& Coſ Prad. C. P. 134. 5 . 
In C. B. a plea of tender pleaded, after a judge's order 
for time to plead, pleading iſſuably was ſet aide. Barnet, 


. 10. that the dond was taken for caſe and favour, is an iſſuable 

plea within ſuch order. Burr. Rep. + p8. 60 5. is: 
A general performance is not an iſtuabte plea within a judge's 

order in an action of covenant. Barnes, 354 | 
The ſtatute of limitations not allowed to be pleaded after 4 


ü jo'ge's order for time to plead. B. R. Trin. 25 Geo, 3. No- 
: An bing but a plea to the merits is proper after an order for time to 
hat Dll plead, | 


lainti 
an 2 
and 


5 appli 


r pa 
zule | 


Where the cauſe of action is local, and cannot be tried but at 
the alſizes ; the length of time to be granted will depend entirely 
on the interval there is between the application, and the com- 
niſion day of the circuit j for the judge will not extend his order 


"TT Py py . * 0 * 1 


8 1 1 
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® In all lege! proceedings a month mears four weeks, except in guare 
inpedit, — px — mean calendur == bat that is becauſe it 
n. nam ſeſt from the words of the ſtatute 13 Edtv. 1, c. 5. or . 
wafer 2d. that by fix wear half a year is there meant. The won 
rs, nüt, lf he recovers bis preſeptation within fix months, damages ſha 
be given to half a year only.“ So that there is this diſtiaction between 
temporal] and eccls aftical law, ig interpreting the word month; the 
Laer anderfiands it to be Ianar, the latter calendar, | 
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A judge of the court on application to him at Chamber: for fime. 


137» | Y 
$0 to an action on a Jail. bend, a plea of the fat. 23 Hem. 6, 


2 #_ 92 


—_ OE 2-4-4 ODS” „ P 2 1 
* * * l " 
—Y _ - 9 2 — — 


160 Ot Pleading. 


Of procuring longer Time to plead, Cc 


ſo far, as to hinder plaintiff from trying his cauſe at the then next 
aſſizes, if he chuſes it. „A. s 12. 
If either of the parties live in the county, and the cauſe of i» 


action is tranſitory, the ſame doctrine is held as in town cauſes; vp 
allowing for the diffcrence of time required in notices, in order of 
wo iſſue in them. 51 „ 1 ac 
If the defendant, preſumes, in breach of his undertaking, to pe 


plead a dilatory plea, or ſuch an one as pl-intiff cannot argue ibe 
law, or try the fact on, the plaintiff may ſigu judgment, as if to * 
plea had been pleaded, and give notice of executing à wit Ju 


of enquiry. t n m1 
* The termt uſually contained in a judge's order, on * 


for time to put in, adi, per fe, or juſtf, bail. or for tune us g bort 
are theſe ; ** Pliadi g i//uably, rejoining gratis, taking ſhort: notice 

of trial, or inquiry (if neceſſary), wichin the term: hu as 
the judge will not hold the defendant to all theſe terms and cons 1 
ditions, on granting the ft order, unleſs the ſtate. of the'caule 


require it, or the party /umm:;ned beſure him, aſk it, ſor the te- — 
- fendan:'s not making application ſooner; and ſhews that ſuch _ 


negle& was owing to his own wilful lache. 10 
In caſe the defendant has had an order, not under;albthe (aid "94 
terme; furth-r time, cn t-king out a ſummons for the other party Wl - 
to attend, may be allowed on condition that the plaintiſſ is not G 
prevented from trying his cauſe in the term of which thewrit s * 
returnable; provided the plaintiff, had an opportunity of going u 
trial, had the defendant obtained no time at all. * 

The court of C. B. held a d:murrer not to be an iſſuable r . 
joinder within the judge's order. Neſbet v. Farmer. Barnes, "mn | 10.4 
But that whether a demurrer was neceſſaty or not, might a- 


pear, the court ordered plaintiff to join in demurrer, and a * 
larged the rule to (ct aſide the demurrer till after argument. 1 
But it ſeems now in C. B. that a demurter to the merits, is a0 en Ah 
iſſuable ples, within the meaning of an order for time to plead "4 
2 Black}. Rep. 923. „aden 0 the 
Tae defendant having obtained à judge's order upon the 3 
terms amongſt others of pleading an iſuable plea, put in 1 > "3 
am demurrer, and the plaintiff's attorney ſuppoſing this not io * 1 
be wichin the order, ſigned judgment. Upon which the defend: Ar . 
ant obtained a rule to ſhew cauſe why this judgment * 
not be ſet aſide; and, on ſhewing cauſe, the plaintiff's counſel ” g 
rayed, that this rule might be diſcharged with cots. Per Cut "ol 4 
| There is a diſtinction between a real and fair demurtet, a. p 
a ſham one. The former is an i/uable plea within the meaning iſ}. | 
a judge's order, the latter is not, only an evaſion of it; 1 na 
the rule was diſcharged with coſts, Gray v. Abien. 4 Burr. 17908 fen tar 
22 | ”? 3" Deals 
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Defendant in 'B R obtained a rule for time to plead upon 
the uſual terme, and aſterwards pleaded a jud,ment in C. F. 
upon which plaintiff ſigned jud.ment, and defendant moved 
to ſet it aſide. But it being proved by affidavit, that the plea in 
fact was a falſe plea, the court held that this was not an iſſuable 
plea, and theref re diſcharged the rule for ſetting it aſide, with 
colls. 1 black}. Rep. 376. X _ 

Defend.nt by leave made two avowries, plaintiff obtained a 
judge's order for time to plead, pleading iſſuably, and takin 
notice of trial for the fitting after term and within time, deman 
red to the fi ſt, and pleaded in bar to the laſt, Defendant 
izned a non proſs for want of plaintiff's pleading iſſuably to 
both avowries, which the court held regular; but upon pay- 
ment of coſts, pleading iſſuably to b-th, and taking notice of 
Bu BY trial within term, the non pros was ſet afide, Barnes, 314. 

27 The defendant had time given him to juſtify his bail, where- 


auk upon a fule as uſual was given, that he ſhould plead ifſuably, 
de. ng take ſhort notice of trial for the laſt fitting in tern, and 
ud then he pleaded a former recovery in B. R. - On motion to ſet 
y 4 aide this plea and rule given, on ſhewing cauſe it was made 
lad wſolute, and that the defendant's attorney ſhould pay the coſts 
2"! WY of the application. Cave v. Aarin, in C. B. 3 Wit. 33. 
* On a writ and declaration of the ſame term, and an eight days 


mie given to plead, the defendant, at the end of the eight 
og days, put in a plea in abatement, which the court, on motio 
ſer ahide ; for they only give that time to plead in chief, an 
1 Bo intendto enlarge the time for a dilatory. Anderſon v. Bad- 
A. d Stra. 1268. | 
a The deſen lant obtained time to plead, on the terms of 
"WF p|cading an ſſuabl- plea, rejoining gratis, and taking ſhort no- 
tice of trial. The action was on à bond, conditioned to ſur- 
render a copyhold at the requeſt and eoſts of plaintiff, -Plea, 
that the plaint never requeſted.— Repl. a reg, and plaintiff 
then made up the iſſue with @ rejeinder to the country, which the 
defendant on delivery ſtruck out, and demurred ſo near to the 
atze, that the plaintiff, expecting a trial, had the record made 
up, and actua ly tried the cauſe before he heard of the dimurrer. 
And now, on motion, the court ſet aſide the verdict; tor the 
conſtruction of theſe terms put upon the defendant' when he 
aſks time to plead, is not to oblige him in all events to join 
iſſue to the country, but only where the replication offers a 
fair iſſue, and affords no reaſonable- cauſe of demurrer ; now 
here the rephcation nut ſhewing any tender of a urrender, docs 
ive ſuch a colour of objection, as will warrant what the de- 
ſendant hath done, 2 Stra. 1185. Vide Say, Rep. 88S. 
SY . Tu 
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The defendant had an order by conſent from a judge for gl 
days time to grad, and at the expiration of the eight days, the 
plaintiff ſigned judement without giving a rule to plead, E- per 
Cur. The judgment is regular: Rules are only to give the partie 
notice when they are expected to plead ; here the defendant's 

raying time to plead excludes any preſumption that the 2 
as not given him ſuch notice. Starkie v. Milien. Mic. 
Gro. 2. in B. R. | | 

A ſummon for time to plead ought not to be taken ont after 
the u to pled is out; and if ſuch ſummons be taken out aod 
ſerved, it is no ſtay of proceedings, Barnes, 182. Cof. of 
Fred. 6. Pam. - | 

If the geſendunt takes out a judge's ſummons for time to plead, 
the plaintiff cannot fi2n judgment till the ſummons is diſcharged, 
Barnes, 161. 187. Rep. & Caf. of Prad. C. P. 144 

ndant having obtained an order for time to plead, plead- 
ing an iſſuable plea, &c. pleaded in bar to plaintiff's action (which 
was upon {imple contract) a judgement cor feſſed upon a bond, 
ſince the order for time to plead made. Plaintiff moved to ſet 
aſide the plea; but the court, on hearing, were of opinian, 
that as there was no particular reſtraint in the order, and u 
the bond (whereupon the judgment was confeſſed) might have 
been pleaded in bar to this action, the plea muſt Rand. . Kuyhu 
v. Pellet, Barnes, 330. 

Upon the trial ot a cauſe at Ni, Pri. againſt defendants 
(executors) at another plaintiffs ſuit, the lord chief juſtice bell 
a leaſehold eſtate, though not ſold, afſets in defendants bands 
ad val:rem; and thereupon, by conſent, proceedings were or- 
dered to ſtay until the eſta e could be ſold, Defendants moved 
that plaintiff might perfect his judgment in that action, and tba 
defendants might have four days time to plead that judgment 
the preſent action. But it appearing that defendants had obs 
rained the chief juftice's order for four days time to plead, which 
were expired, pleading to iſſue, and taking notice of trial within 
term, the court refuſed to grant any rule. Fury v. Waodbuji 
and atber:, executors, Barnes, 333. 

A judge's ſummons ſtays nothing, unleſs it be retgrnable be- 
fore the judgment be regularly ſigned ; and if judgment is regs» 
Jarly ſigned before the ſummons he time to plead is retu 


the court will not ſet it aſide, eſpecially if defendant has 1 
merits, Calzs v. Lord Lyttelton, executar. Tr. 14 Gen. 3. C. B 
2 Blick, Rep. 954+ 

On a rule to plead, by a particular day, that day is conſtrued 
to continue till the office opens next morning. Oxley v 
Bridge, B. R. Dougl, 66, . | | 
1 
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the Wir a defendant pleads a m plea, the court won't 
per let him withdraw it and plead the general ſue. 2 Hilfe 
nes in C. B. | 

M's But if à defendant pleads the general i/ſue ; and the ſame is 
wif Bl cot entered, he may waive it, and plead ſpecially within four 
a; and Sunday feall not he reckoned one of the four days. 


Wit and Walt. Ld. Roym. 674. 

After a pl-a of tend r and money brought into court. the 
wuct will not admit the defendant to withdraw his plea, — 
lead the general iſſus. Barnes, 235. 

A defendant having pleaded te 1//ue ; and the plaintiff 2 
ng to enter the iſſue the ſame term iſſue is jo ned. the defends 
nt, within the firff fue days after the next term, may alter 
bis piles, and plead de neva any other plea that he pleales. 


KX AAN 


ad- ir Ltr. Banc, fo. 37. 

ch Leave was given to add a plea after tue terms ſince the firſt 
nd, vere pleaded. Vaters v. Bovel. 1 Mil 223. though if mo- 
let Non had been to add a count it wands have been denied. - But 


n C. B. aſter the defendant has pleaded a fingle plea, be can- 
ut have leave to add another. Barnes, 338. 
Rule to ſhew cauſe why defendants ſhould not have leave to 
ld to former pleas already pleaded by leave of the court, 
b new pleas, diſcharged. The queſtion was matter of title, 
| the eauſe to be cried at the · ſittings after term. Defendant 
d time to apply laſt term, he is under vo ſurpriſe, The 
Jntiffs carnot now be prepared to anſwer new matter. 
barnes, 1 
A 4 00 cannot withdraw 2 ſpecial plea, but in order to 
ud the general ifſue. No ſprtial plea can be withdrawn to ſub- 
— another * plea in its toom. Law v. Law. N. 


"A defendant was permitted to plead a fprcial juſtification pon 
'ms, aſter pleading the genera! 1//ue: 1 HH. 254- 
A defendant cannot wane the garerel iſſus or general de- 
rer, and inſtead thereof giue a ſpecial plea er a ſpecial demur- 
. ö 1 
But on a rule to ſhew cauſe why defendant ſhould not have 
we to withdraw the general ius, pleaded by miſtake, and 
n with the other deſendants in pleading a ſpecial Jullißcutian, 
" payment of coſis, it was made abfolute; no delay or in- 
"venieace being thereby accatzoned 10 plantiff Barnes, 340. 
ln B. R. if the general iſſue is not entered, defeadant may 


we it, and plead ſpecially rr * 
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not be reckoned one, i and M. Ld. Raym. 674. Sul, WY co 
374. Caſes in R 442. Hell 559. Ex or 
do in C. P, leave was given to withdraw the general iu, not 
after iſſue joined, and plead a /pecrul uf iſicatien upon terms [be 
and waiving priviſege of parliament. Wikes v. Mui. not 
FF ilſ. ꝛc4. Wilkes v. Webb. Ibid, abi 
* In debt 01 bond, ageinſt defendant as ſurety for the fa wil 
of a baſtard child, he pleaded non % faftum ; and afterward ben 
moved to withdraw his plea. and plead infancy. on the afid: 1 
vit of ſurprize; the rule for which, though objected to, as de I 
fendant had miſſed his time of pleating, was made abſolut dra: 
Olding v. Arundel 1 Blackſ. Rep 357. ab 
But if a ſp-cial pl a or fpreia! demurrer be given in, and i 1 
book is made up and del vered to the detendant's a:torney, | ant 
may ſtrike out the ſpecral plea or ſpecial demurrer, and return Wy the: 
wi h the gener of 1/ſue or general demurrer, uf on leave, V tiff 
the caſe of Md Nedham, in B. R. 1 Wi 19. hui the 
C. B. if the plaintiff has replied, the defendant mult apply i born 
the court and pay coſts. 2 Barnes, 270. 1 
In Hilary vacation, defendants pleaded en; ſpecial pe com 
and afterwards the ſame vacation, betore replications delivei mor! 
withdrew their /pec'a/ pleas. and pleaded the general iſſue; ini ont 
ing, that by the courſe of the court, they had a right ſo platt 
do, without payment of coſts Plaintiff moved for colts bee 
Cur, No rule can be made upon this motion; the practice Wl plca 
ſettled. Defendant may, by the courſe of the court, within twoit 
a ſpecial plea, and plead the general iſſue the ſame term, bene 
fore replication delivered; without coſts. In this cafe plainti I 
had adviſed with counſel] upon the pieas, and replications v notic 
Prepared, but not delivered. Barnes, 127. 4 time 
In the ſame cauſe as above, plaintiff afterwards obtained d:liv 
verdict, and applied to the court to have the cofts of the ſpeci it hac 
pleas allowed, upon the taxation of cofts on the poſſes ; ini $1 
ing, that though he could not have thele coſts on the amen to br; 
ment, yet they ought to attend the event of the cauſe; but i cafe. 
precedent being ſhewn, the court refuſed to order the alle Ru 
ance. bid. int, 
The defendant cannot wdive his plea, upon the laſt contuſ withi 
ance day, without leave of the court. Saher. 87; De 
In C. B. the defendant may waive his ſpecial plea, and pF eu- 
the gen-ral iſ/ue the fame term, without payment of coſts or af joined 
plication to the court, © + + | murre 
I the defendant has pleaded a dilatory or frivoleus pla, fic ill 
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court upon motion will order, that he ſhall ſtand by his plea, 
or plead ſ me otner petemptorily on the morrow, which ſhall 
not afterwards be waived; but towards the end of the term 
[becauſe otherwrſe there might not be ſufficient time to give 
notice of trial] the court 1equires the defendant, if he will not 
aide by his plea, to plead another inftantly ; But this the court 
will not do, till the time allowed by the common rule to plead 

expired. F 

The rule is the ſame upon frivolous demurrers. 

In C B. rule to ſhew cauſe why defendant ſhould not with- 
draw his avowry, and avow property in a (iranger, was made 
abſolute, Barnes, 48. 

To debt un bond for performance of covenants, the defend- 
ant pleaded i debet, to which plaintiff demurred, and joinder 
ther. upon — And upon defendant's conſenting t put the plain- 
tiff into as good a condition as if he had pleaded right at firſt, 
the court permitted hm to waive his firſt plea, and plead per- 
ſormance of covenants. Herbert v. Griffiths, Stra. 1181. 

he defendant pleaded a ſham plea, aud plaintiff obtained a 
common rule that the defendant ſhould plead peremptorily on the 
morrow, and that ſuch plea ſhould not be waived, and ſerved it 
on the defendant's attorney; who taking no notice of it, the 
plaintiff, after the day was out, figned judgment. Which 
the court on the maſter's report heid to be'1rregular, the firft 
plea fta":ding, if the defendant did not lay hold of the oppot- 
tunity given him of altering it, whereby the plaintiff has the 
beneht of his motion. Webb v. Holt, Stra. 1234. 15210 

he detendant pleaded the general iſſue, but forgot to give 
notice at the ſame time of a /etr-of. And upon motion ia 
time the court gave leave to wi:hdraw the plea in order to 
deliver the ſame again with a proper notice of /ett-off, and ſaid 
it had been done before. Biacibeurne v. Matthias., Stra. 1267. 

S. the court gave leave to withdraw the general iſſue in order 
to bring money into court, within the reaſon of the foregoing 
taſe. Tarleton v. Rogg. Stra. 1271. 6 n yideri!; 

Rule abſolute for defendant to withdraw his plea, pay 50 l. 
into court, and plead the general iſſue; defendant doing ſo 
Within a week, and taking ſhort notice of trial. Berne:, 362. 

Defendant by leave of the court pleaded to pleas, not 
ewi'y, and a ſpecial juſtification, On the former iſſue was 
pinedz to the latter plaintiff replied thereto, defendant de- 
murred, and. plaintiff joĩned ia demurrer. . Plaintiff nde up 
thc illue (awarding contingent damages as uſual), and befSte ar- 

; gument 


166 Of Pleading. 


Of withdrawing, waiving, adding, and 
PLEAS, &c. 


gument of the demurrer proceeded to trial, and had à verdi on 
the iſſue. After which defendant moved, and had a rule 10 
ſhew cauſe why he ſhould not amend the latter plea on payment 
of coſts, But the court thinking the application came 100 late, 
eſpecially as it appeared that before the trial of the iſſue, be bad 
applied for the ſame amendment, and had a rule to ſhew cauſe, 
which his own agent had waived, diſcharged the rule. Thoraly 
v. Hughes. Barnes, 25. | 

Rule co ſhew cauſe why defendant's plea being a ſpecial pl 
. edminiſiravit (pleaded two terms before) ſhould not be amended, 
by adding a debt due from the iateſtate for rent, made abſolute 
on payment of coſts. Amendment to be in two days, and defend- 
ant to take notice of trial for next aſſizes. | 

Defendant's plea was amended after a ſpecial demurter there» 
to, from the draught under the counſel's hand. Fetten . 
Walker. Stra. 846. 

Executors had pleaded non aſſumpſit, and certain debts by 
ſpecialty ſufficient to cover the aſſets, and non ofſets ultra; and 
afterwards moved to withdraw the general iſſue, on payment of 
coſis occaſioned by that plea, The motion was oppoſed, with 
out defendants would pay all the coſts. But the court made 
the rule abſolute, on condition not to bring error. Doarne . 
Grimp end others, executars. 2 Biackſ. Rep. 1275, 

If the cauſe had gone to trial on the original, pleas, and a 
verdict had been found for plaintiff on the 425 plea, and far 
defendants on the ſecond, the defendants muſt have been liable 
to coſts de bonis prapriis; but if only the ſecond plea had been 
pleaded, the plaintif (who muſt at all events have judgment 
de bonis teflatoris cum acciderint) would only have his coſts eyen- 
tually de bonts teflatoris. 12 

Debt againſt defendant as bir on the bond of his anceſtor 
Plea reins per deſcent. Replication aſſets. Demurrer ind: 
and joinder; The cauſe was ſet down to be argued, After 
which defendant moved to withdraw his demurrer, and rejoin 
iſſuably on payment of coſts ; on ſhewing cauſe, plaintiff ipliſ- 
ed, that by the demurrer he had been delayed an aſſines, and 
defendant came too late now, unleſs he would give judgment 
for plaintiff's ſecurity. The other ſide had ſome doubt of the 

leadings, and were fearful to venture an argument, beeauſe if 
dgment had paſſed againſt defendant on demurrer, the debt 
muſt be paid out of defendant's own goods: if on verdict, out 

of the aſſets, The court made the rule abſolute. Barre, 12 


amending 
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On After the flat. of Imi tatians pleaded, and plaintiff had demyr- 
e, che matters in queſtion being actions between merchant 
ent d merchant, defendant moved to add to his former plea the 
ate, a iſſue, nom aſſumpfit, but was denied. Barnes, 332. 

dad Defendant ed to a /cr. fa. on his recognizance, payment 


vie, un che principal. Replication nonpayment, and ſue tendered, 


ny WL Demurrer inde and joinder. Conſilium moved for and the-cauſe 
kt down, After which defendant moved to withdraw his plea, 


hjd v. Wilſin. Barnes, 334. 
Motion to withdraw a demurrer and plead the general iſſue 
vn granted, as it appeared that defendant had offered to plead 


Rule abſolute to give defendant leave to withdraw his former 
nowries, and plead the ſame again with two more added, on 
pywent of colts [after iſſues joined twelve months ago] 
Qlaintiff to be at liberty to plead in bar de ncue, and to proceed 
v trial next aflizes. Browne v. Fames. "Barnes, 362. 

In - againſt an exccuior, on the aſ/ampſit of teſtator, 
the ar plea roll was, that the teſtator nn aſſumpſit, but the pH 
ade BW ht defendant non affiempfit generally, and the verdict was for 
phintiff, Motion that the pe might be amended, and it 
ya granted, For per Cur, the jury have found the defendant 


of the teſtator, the plea rol} being right. But if the defendant 

tad pleaded gud ipſe non afſumpſfit, a repleader ought to have 

- — Walker v. Brodk, executer. £4, Roym. 133. Fide 
nt, 19 n | \ | 


nd plead mul ſiel record of the recognizance, but denied. Han- 


e general iſſue time enough for the laſt aſſizes. Ba- ni, 337. 


plty, as the plaintiff has declared, which is upon a promiſe 


rer 


W * mm 


** 
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AU. ſpecial pleas muſt have a cunſel or a ſerjrant's hand, x 
be engroſſed on trebie penny ſtamped apt and int 
King's Bench are to be delivered to or fied with the der of i 
papers, In the Gommen Plea,, it may cither be delivered v 
plaintiff's attorney (» hich is the v'114l way), or filed with th 
prochonotary, and then plaint'{'s atturney muſt wake it out 
the office. | | | | l 
| By the 4 Ann c 16. / 4. Any defendant or tenant in at 
& action or ſuit, or any plaintiff in replevin in any court « 
« record, with the leave of the ſame court, mav plead as man 
© ſeveral matters as he ſhall think necefſ:ry for his defence 
Provided, that if any ſuch matt-r ſhall, upon a 
« joined, be judged inſufficient, colts ſhali be given at t 
« diſcretion of the court; or if a v-rd:# thail be found up 
“ any iſſue in the ſaid cauſe, for the plain. iff or demaniant 
„ coſts ſhal. be alſo given in the like manner ; unleſs the jug 
% who tried the ſaid iſſue ſhall certify, that the laid defendat 
« or tenant, or plaintiff in replevin, had a probih'e. cauſe M 
« plead ſuch matter, which, upon the (aid iſſue, (hall be four 
« againſt him.” e ol 
Upon the firſt part of this clauſe it has been determined, tha 
it does not extend to gi tam action, ſo that in them there mchfi 
be but one plea. 2 Wil}. 21. \ 4 | 
Nor to any action on a p. n Hatute. Barnet, 15. 365. u m 
Nor to ſuits where the king is a party, unleſs for debt ing": 
mediately owing on rev ende [vide 24 ſect. ], and theretore 1 
pore impedit by the king, a rule to plead double was denit 
arnes. 353 369" 
Secon'ily, It has been determined, that it does not extend! 
plead double matters which ſhall have different trials; for i 
ſtance in deter If the defendant plead ** Ne unques accouple ! 
loyal mat» imon e, and a morigage, For the firſt matter (ball 
tried by the þ bop, and the ather by a jury, and the judge canis 
not certify if there was a probable cauſe. Harding v, Hard 


C. B. Mich. © Anne. Com. Rep. 148. Bu! 
Thirdly, hat the certificate upon this ſtatute may be mite 
aſter the trial. lakes 
An offidavit is rot nereflary in order to plead two or mo" in 
matters under this ſtatute, but the court expects to be informqi8"ed 


What the matters be that are deſired to be pleaded, in orde! lerk e 
judge whether they are proper, The court does not uſua de pa 
20 into the materiality of pleas, upon motion for leave to pee ih 


ſeveral pleas, which defendants may do to any number, , | 
ut, yi . 
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ad no two of them be inconſiſtent with each other. But 
merle the court of C. B. expected to be ſatisfied of the ne- 


nt 
= TS plead ſeveral 'marerial-pleas, - Say. 29. and as appears 
red od various books of practice, but now they do not ſo much re- 

ward it. For in Mich. 15 Geo. 2. the court ſaid they had been 


o nice in the couſtruction of the act for pleading double; 
ich is general, and a remedial law, Bavnes, 347. 6.18 
But that court wil not now ſuffer incomparti ſe pleas to be 
glexded, as non aff.m"fit and a tender. 2 Blackſ. Rep, 723.—ot 
eff facium, and ſ-tvit poſi diem. ibm. 9oß — or non off faftum, 
id ſolvit ad diem. ibm. 99 3.—0r nou afſumpfit and alienage of 
intiff. ibm. 1320; — or in dower, ne wnques ſeiſie, and ne un- 
1 acctuple. ibm. 1157. 1207. But in treſpaſs, not guilty an 
of ame» ds is allowed. ibm. 1093. | + 0156 
In caſe defendant pleads ſeveral matters, a rule for that put= 
poſe mult be drawn vpy and ſerved on the plaintiff's attorney, 
ben the plea is filed ; to obtain which, get a counſel or ſer= 
wint's hand to a motion paper, and leave the ſame and the 
ught of your plea; if in B. R. with the clerk of the ru es, if in 
C B. with the ſcrondary,' as inſtructions to draw up the rule. 
if in vacation you apply for this rule, it is neceſſary (not · 
vichſtanding a motion is not actually made) to get a judge's 
erder to authorize the clerk to draw the rule up, which order 
u made out of courſe by the judge's clerk without any previous 
nu. 3 PILLS 411% £14 ? . 
la the King's Bench the clerk of the papert with whom all be- 
a! pleadings are left, makes out copies thereof ſigned with his 
lane, and to whom the plaintiff's attorney muſt apply for a 
py, in order to draw his replication thereto; unleſs the repli- 
tion be of courſe, and conſiſts in.a mere denial of the ples, 
tout alledging any new matter therein, as nul tiel record to u 
pea if judgment ret: vered; in which cafes the clerk of the papers 
ws up the replication, and delivers the paper-b2ok to the plain» 
it's attorney with a complete iſſue. 0 t 1 


batter, which muſt be ſigned by counſel, the plaintiff's attorney 
lakes the copy of the plea away with him, paying the clerk for 
It, in order to get the replication drawn ; which being done, 
lened by counſel and engroſſed, is carried and filed with the 
lerk of the papers; and if further pleadings be had in the cauſe, 
e parties alternately take copies thereof from his office, and 


But 


But if the replication" is to be ſpecial, containing any new 


e heir anſwer thereto, until iſſue is joined 'between them, © 
fo T #25 N 2 þ MJ) iS i (Bio * 
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But ia the Common Pleas the defe ndant's attorney maydelin 
a copy of the plea to the plaintiff 's attorney, or file the fa 
with the proshonotary, and lerve a copy thereof on the plaintif' 
Git: rney ot agent, | Y 
The defendant, with leave of the court, pleaded mon g 
and nay 4 umpſit infra ſex annos z to the latter plaintiff replie 
an original; iſſue was joined on nul trel record, and judge 
for the plaintiff z whereupon he executed a writ of enquiry of dt 
mages, and did not ſurther proceed on the iſſue of nen g 
but as to that entered a noi praſegui. The defendant moved 
ſet aſide the turtt of enguiry, and on ſhewing cauſe, the plain 
inſiſted that he might enter a nei preſegui on the iſſue of um of 
mit, and take his execution on the iſſue that was found 
bim; and the defendant- inſiſted both pleas: went to the det 
ration, and if any one iſſue was found fot him, the plaintiff i 
barred of his action. Per Cur. It is à judgment only as 
part. and not upon the whole proceeding, and the enen 
could not be executed before the other iſſue was tried. Ti 
defendant has a double defence given him, and if any one 
found for him, he ſhall be excuſed ; therefore this writ of et 
quiry is wrong, and if this way of proceeding were to bal 
lowed, there is an end of pleading double. Prad. Regs GH 
20, . * 95 
l Defendants had pleaded to two aſſaults, Ic. laid in the « 
claration, ſour ſeveral matters by leave of the court. On vil 
verdict for deſe ndants on two firſt, and reſidue for plaintiff with 
out any damages, and there was no certificate from the judgd 
that defendants had probable cauſe to plead the two luſt ple 
The court thought they had no diſcretionary power, but t 
bound by the ſtat, 4 Ann. as the judge had not certified, « 
made the rule abſolute for coſts on the latter pleas. Barnes, 146 
Four iſſues were joined on four ſeveral pleas in bar to 
avowry, three of which were found for plaintiff, and the fc 
for detendant. No certificate from the judge that plaintiff l 
a probable cauſe to plead the fourth plea, which defendat 
moved. for coſts thereon, —After which the judge certified, i 
the rule was diſcharged. Barnes, 141. 

Plaiatiff in replevin pleaded two ſeveral matters in bar t03 
avowry, by way of preſcription. One plea was found fot 
and there being no certificate that plaintiff had probable came othe 
to plead the other, the defendant moved for cofts according 
4 An. The queſtion was, whether theſe proceedings 1 
within the ſtatute or not? the avowant in replevin being omi de ſtatu 
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ted in the words of the ſtatute, Rule enlarged. Barnes, 144. 
Afterwards the court. held the avowant to be within the in- 


in 


for taxing avowant's coſts, Bid. 146. | 

In replevin the court gave leave to plead doubly, viz. that 
paintiff in replevin had not property, and a juſtification as a 
diltreſs for rent. Barnes, 338. 

Defendants pleaded three ſeveral pleas by leave, on two of 


plaintiff 1 quod recuperet, and took out execution. 
The court held, that after judgment on the third plea [which 
vn plene adm. ], the iſſues on the two other pleas muſt be 
tied before plaintiff can recover. If defendant prevails on any, 
the plaintiff cannot recover. Rule abſolute to ſet aſide judg- 
nent and execution with coſts, Baker v. Barlow & ux. extrix, 
Barnes, 209. 

Defendant pleaded four pleas as by leave, though he had ob- 
hined no rule, but a judge's order. Plaintiff moved that ei- 
ther three of the pleas, or the words © by leave of the court,” 
night be ſtruck out. The ſtatute giving the power of leave to 
plead ſeveral matters to the court only. The pleas were held 
lo be improperly pleaded ; but the court gave leave to plead the 
ame four pleas de novo, on payment of coſts, Barnes, 357. 
Defendant by leave of the court pleaded non afſumpſit and the 
flute of limitations, and delivered it to plaintiff's attorney, who 
made up the iſſue, and delivered it, with notice of trial, to the 
efendant's attorney, who paid for it. "The plaintiff's attorney 
Inding afterwards it ſhould have been made up with the clerk 


rt fault, in not leaving the pleas in the office, Thompſon v. 
l iller, Stra. 1266. 

In aſſault and battery againſt A. and B. both pleaded not 
ulty ; and A. by leave of the court, pleaded alſo ſons aſſault, 
edict for plaintiff againſt both on not guilty, and for 4. on 
n aſſault, Damages as to B. 95. Two certificates were. 
ned on the record of Ni. Pri, by the judge who tried the 
ule; one, that the aſſault and battery was ſufficiently proved 
e other, that there was a probable cauſe for making A. a de- 
dant. A. afterwards moved for coſts, on the 4 & 5 Anne, 
6. but the court held this cafe not within that ſtatute, or 
We”: ſtatute 8 & g . 3. and denied coſts. Barnes, 143. 2 


* 


papers, went and paid him his fees, made up the record, 
% ad went to trial: and the court refuſed to ſet it afide, though 
„1% e defendant made no defence. For per Cur. he was int 
to 


tent and meaning of the ſtatute; and made the rule abſolute 


which iſſues were joined; on the third, for want of a rejoinder, - 
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The courts will grant leave to plead double, pleading iſſuabh, 


and taking ſhort notice of trial, after a judge's order tor time oe 
plead given. Barnes, 338. | : by: e 
After payment of money into court, defendant obtained a ule does 1 


to plead double, which was ſet aſide with eoſts. Plaintiff, by the 
rule to pay money into court, is conhned to the general iſſue, 
and no other plea, The motion afterwards to plead double is 
an impoſition on the court. Barnes, 839. 

The courts will cenſure an unneceſſary length of pleading, 
as if there are many counts in a declaration, where few would 
ſuffice, or many uſeleſs p'eas of juſtification, or the pleadings 
are otheriviſc ſpun out to an enormous ſize by traver ſes, mel 
aſſignments, and other engines of pleading ; and will fix a hen 
cenſure on the party whom the maſler or prothonatary ſhall, on 
reference, report to have been the cauſe of ſuch unneceſlay 
extenſion. | | 

Motion for leave to plead double, cannot be made till defend- 
ant has appeared. Barnes, 331. 9 | 

All double pleas require counſel's hand. "0 

| wither; 
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HERE is no preciſe time fixed for replng, rejoining, &c, 
But if the party who is to do the act is ſerved with a copy 
of the rule for that purpoſe, he muſt reply, Qt. within four 
ly: excluſive after the ſervice of copy of ſuch rule; and if he 
loves not, a demand in writing having been made, judgment 
uy be ſigned. But if judgment be ſigned, or other proceedi 

uud within that time, the ſame on appirration to the court will 
be ſet aſide. And Sunday, or any holiday on which the court 
ah not fit, not being the laſt of thoſe four days, is to be 
rckoned a day within thoſe rules. So 

If an interlocutory judgment is ſigned, and the plaintiff hag 
lected to give a rule to plead, the defendant muſt take ad · 
natage of that, or any other irregularity, two days at leaſt be» 
fre executing the writ of enquiry, or not at all. 1 Barnes, 165. 
Prat, Reg. 242. | | 

If a cauſe has continued four terms without proſecution, be- 
ke iſue joined, each party ſhall have a whole term's notice to 
xply, rejoin, Cc. unleſs the cauſe has been ſtayed by injun1on 
i privilege. | 

A rule to ſhew cauſe why plaintiff ſhould not be at liberty to 
vithcraw his replication, and reply de nous, in having, by mi- 
tke of his former attorney, traverſed a leaſe under which he 
limſelf claimed, ** was made abſolute, though fix terms had in- 
" teryened ſince the replication was filed. Alder againſt Chip. 
Hi. 32 Geo. 2. Burr, Rep. 4 part, 750. 

After plaintiff and defendant have joined in the ifſue which is 
v be tried betwixt them, the interpleader between the parties is 
den at an end, and neither party can demur without the 
wonſent of the other, For by joining in the iſſue, they have ad- 
nited the pleadings to be good, and ſufficient to try the iſſue. 


Vide Show, 213. Lil. Reg 437+ 
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"A  DEMURRER in pleading is an admiſſion by che dhe 
. party of the fact charged in the count or declaration, 


plea, replication, &c. and refers the law ariſing on ſuch fact to 
the judgment of the court. | 4b eee 0 

A demurrer is either ſpecial, or general, and muſt be ſigned 
if in B. K. by a counſel or ſerjeant—if in C. B. by a ferjeant, 
- There were ſpectal demurrers at common law. a8 wellas 5 
neral; but ſpecial demurrers were never neceſſary, except in 
cafes of diipftily, and therefore ſeldom practiſed 3 for as the 
Jaw was then taken to be on a fpectal demurrer, the party could 
take advantage of no other defect, but that which was ſpecially 


aſſigned for cauſe of demurrer—byt upon a general demutrer he * 
might take advantage of all defects, that of duplicityonly ex- 0 
dcepted. And there was no incohvenience in ſuch practice; (or * 
the pleadings being at bar viva voce, and the exceptions taken A 
vre tenus, the'eaulſes of demurrer were as well known upon 2 N 
general, as upon a ſpecial! demurrer. After the Reformation, k 
when the practice of pleading at har was altered,” the uſe of 2 
general demurrers notwithſtanding continued, and thereby this 0 
public inconvenience followed, that the party whoſe pleading 4 
was demurred to game into court, not knowing what he was 1088 _ , 
argue, This inconvenience occaſioned the fat: 27 of L A 
- which enacted, That after demurrer joined the Judges (hal , 
« proceed and give judgment, according as the right ſhall ap- "a 
« pear, without regarding any imperfection, defect, or wart * banc 
6 form in any writ, return, plaint, declaration, or other pleas- T 
« ing, proceſs, or cauſe of proceeding, except thoſe on'y july 
<< which the party demurting ſhall ſpecia/ly and particularly (et - 
« down and expreſs with his'demurrer, And that upon ſoch - 
« demurter joined and entered, the court ſhall amend all ſuck 1 
« imperfections, defects, and wants of form, other than thol * 
& which the party demurring ſhall particularly aſſign.“ * 
This ſtatute in great meaſure was reſtorative of the comme ol 
law, and required in all caſes of form, a ſpecial demurrer; but "| 
a general demurrer ſtill ſufficed for all matters of ſubſtance—F .. . 
However, many things which were conſtrued to be matters 0888 a. 
ſubſbance, ſince the making of the above ſtatute of Eli A 
are by ſubſequent ſtatutes regarded but as matters of farm 001) (1. , 


and ſhall be aided if not ſpectally demurred to, Yide what omiſ 
ſions and defects are ſtill aided after verdict by the 16 & 17 ( 
2. c. 8. and other ſtatutes of jegfails. 1 


The Hatule 4 & 5 Anne, c. 16. in furtherance of the ſtatute 
of £1,2abith,/ enacts, That no exception ſhall be taken of the 
following matters on a general demurrer, Which before were re- 
guded as matters of ſagſlance, and were fatal on a general de- 
nurrec; viz, * An immaterial traverſe, - default of _— 

ere BEN pedges upon any bill or declaration, default of alledging 
= « bringing into court any bond, bill, indenrare, '6t other deed, 
* mentioned in the declaration or-pleding z default of alledging? 
« of the bringing into court letters teſtamentaty, or letters of 
zned u adminiſtration, the 'omiffivn of vi et armis, ea'tanird pacrm, 
. « of either of them; or the Want of averrhent of He paratus off 


1 k vrrificarey ot hoc paratus eſt Ve! ificare per recordum, or for not 


x * « alledging prout patet per retordum, or matters of the like na- 
ary ® ture,” So that for theſe defects the party muſt now demut 
111 ITT » Yo ts ills 
| 1 N though not mentioned, has been held to be 
7 be within this act; and therefore for a departure in pleading there 
_ nuſt no be a ſpecial demurter, though beforethis ſtatute a 4 
ſerture was fatal on a general demutter. n e ee 

And du licity is ſtill aided in a general demurrer. . 
py Notwithſtanding a general demutrer fill ſufficed'for want of 
y ſufnce, in all caſes except thoſe above-memioned in the atuſi 
g F ene, yet it is the beſt way always to ſhe h the eauſe of de- 
murrer, * ee as KITS Th 

A demurrer confeſſes. matter of fa?, and that only when” t 
vl! pleaded ; but never confeſſes a point of las. 
A ſpectal demurrer can take advantage of no bther matter of 
frm, than what is ſet down for cauſe of demurrery but on 4 


o 


I vs {3} coils 


The ſtatutes 27 of Elizabeth and 4 & 5 Anne, dire. | 
julyes on demurrer joined to give judgment; according as the 
abt ſhall appear, extend only to ſuch denfurrars' as go to the 
tion, and not to demurrers to pt in abatentent;”** * 4 

it a pleading is demurred to for matter of form only, and the 
party demurred to is aware of his informality, he may take out 
mens before a judge to amend his pleading, on payment 
wils; but if not, he may juin in demurrer, as he muſt always 
0 2 p:neral demurrer: and then the parties ate at iſſue in law 
n! the ſame is referred to the Judges of the cout before whom 
lie action is brought to determine; b * 

A demurrer, whethet gevcrad ot ſp cia, ought to have à cou 
ls ſignature, Vide Lil, NR. 439. er 


* ſxcal demurrer, advantage can be taken of #ny matter of ſub- 
; lance, though not expreſsly alledged. © © 7 POTION 
un 7 direRing the 


* 
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In B. K. i 

I the King's Bench, if there 
Lis a general demurrer to the 
declaration, the plaintiff's at- 
torney adds a joinder thereto, 
and makes up and delivers the 
iſſue thereupon ; for which. the 
other fide muſt pay 4d. per 
ſheet, beſides ſtamps : other- 
vwiſe the Judgment may be ſign- 
ad. But if the demurrer is /pe- 
cial, or if general after a ſpecial 
pleaded, the ſame muſt be 
filed with the cler4 of the papers, 
Who makes up the demurrer- 
book with the joinder, and gives 
a rule in the margin, for the 
defendant to receive and return 
the ſame to be inrolled to the 
laintiff's attorney, which if 
returns and pays for the en- 
tries, an incipitur is entered on 
the King's Bench roll. Plaintiff's 
attorney then gets a number- 
roll, and carries the ſame with 


the demus rer book to the clerk of 


the judgments, enters and doc- 
uets the iſſue, if there is one, 
niſhes the entry on the roll, 
and then the ſame is carried to 
and filed at the Ni. Pri. ice 
in Gray's-inn, BESS, 
When this is done, a motion 
is to be ſigned by counſel for a 
concilium, or day to argue the 


demurrer ; and then you draw 


up a rule with the clerk of the 
rules [paying 4 5.] and apply to 
the clerk of the papers, with 
whom the demurrer is entered 


preparatory to agreement, 


Df Demurring. 


Of making up the DeMuRRER-Book, 


ſigned. If he accepts and pot 


In C. B. 

In the Common Pleas, when 
demurrer is joined, the plain. 
tiff's attorney in all caſes make; 
up the demurrer-· boat and deli 
vers it on treble ſtampt 
paper to the defendant's attor- 
ney, who pays far it at d 
rate of 4d. per ſheet, befide 
ſtamps, and alſo for entering 
his pleadings and warrant d 
attorney. Then plaiatiff's at 
torney enters the whole pre 
ceedings on the roll; and hay 
ing delivered the ſame to the 
ſecondary, he gets a ſerjeant i 
move for a concilium, or day tt 
argue it; and the -/c 
draws up a rule accordingly 
which muſt be ſerved on de 
fendant's attorney, and the de 
murret put down for argument 


* 


If a concilium is moved ſe 
before the demurrer-beot is de. 
livered to the defendant's aut 
ney, it will be irregular, I 
regular practice is to tender it 
paper-book todefendant'sattor 
ney: If he refuſes to accept and 
pay for it, judgment may be 


for it, then a concilivum ought ti 


de moved for. Barnes, 163. 
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Of making up the DEuxRER-Boox. 


Copies of the d emurrer · boat muſt be delivered at leaſt two days 


tefore the argument comes on. The plaintiff 's attorney de- 
ners copies to the chief juffice and ſenior judge. ö 

If one of the parties delivers all the paper- books, the one not 
&ivering ſhall pay to the other the charges of two of the pa- 
r · books before judgment, or ſhall be allowed in taxation, 
And if there ſhall be no taxation of coſts, the attorney for the 
any making default in delivering the books, ſhall be compelied 
v pay by attachment. | 

If the party refuſes to join in demurrer, you get a rule for 
hat purpoſe, as when a party negleQs or refuſes to reply, re- 
pin, &'c. and then the party muſt do it within four days, other- 
iſle judgment may be ſigned, | 

Where the defendant demurs to the declaration, his attorney 
ball be obliged to accept of notice of executing the writ of n- 
fury [if it is an action founding in damages] on the back of the 
andi in demurrer. And if defendant pleads ſuch a dilatory 
der a8 the plaintiff is obliged to mur to, defendant's attorney 
hall be obliged to accept of notice of executing a writ of en- 
quiry on the back of ſuch demurrer. Tr. 10 Geo. 1. C. B. 
The (ame rule in B. R. | | | 

lf there is a domurrer to part, aod an iſſue upon the other 
rt, and judgment is given for the plaintiff on the demurrer, 
te nay enter a xonprofs as to the iſſue, and proceed to n writ of 
apuiry on the demurrer ; but without a nenpreſt he cannot have 
writ of enquiry z becauſe on the trial of the iſſue, the ſame 
Juy will aſcertain the damages for that part of which the de- 
nurrer was, Salk. 219. pl. 6. If there is a demurrer to part, 
ad an iſfus as to the other part, the iſſue generally ſays till the 


1 


Kurrer is argued, 


Uz e 


| 178 Df Demurring. 


Of the judgment on DEMURRER, 


I7 upon argument judgment goes for the plaintiff, you dray giv 

up a rule for judgment with the clerk of the rules if in B. . ant 
or ſecondary if in C. B. and if the action ſounds only in dens. the 
ges, as caſe, treſpaſs, Ic. wherein the judgment upon the de- au 
murrer is only interlocu/ory, and not final you give notice of the 
executing the writ of enquiry, and proceed to the execution d 
thereof. | wy cont 

Bux when the judgment on the demurrer is final, as in dit, J 
you ſtamp either the rule for the judgment, or the demurrer- nd 
book with a double half-crown ſtamp; and if in B. R. you get that 
the clerk at the i prius office to attend the maſter with the the 
roll [and if in C. B. you carry the ſame to the prothotgtary], lay 
who will tax the colts, and maik the ſame in the margin of the nou 
roll; aſter which you proceed to ſue out execution, win 
- Plaintiff obtained judgment upon arguing a demurrer in an (02 


action upon the caſe, and proceeded to execute a writ of eu- 
quiry, without getting judgment ſigned by the - prothonatay, 
which the court held to be irregular, and ſet aſide the writ « 
enquiry. Mac Carty v. Parminter. Barnes, 22g. 
la aſſumpſit, the defendant pleaded the general iſſue, and all 
the Hatutæ of limitations ; the iſſue was found againſt him at the 
aſſiaes; but as to the ſpecial plea, there was a replication, re- 
joinder, and ſurrejoinder; to which the defendant demwrred 
and the plaintiff joined in demurrer. This term the plain 
made it a cencilium, put it in the paper, and no body to ſupport 
the demurrer, obtained judgment ; it was now moved to (ct 
this aſide as irregular, the rule for the concilium having ner 
been ſerved, or any notice given of putting it in the paper. 
But the court held it not to be irregular, and that it was the 
duty of the defendant to ſearch, fince he mult expect the plain 
tiff would proceed, Then it was moved to. ſet it afide upo 
payment of coſts, upon the foot of ſetting aſide regular judg 
ments. But the court ſaid, that was never to be done, but 
where the defendant was to plead to the merits, not to give hill 
the advantage of a nicety in pleading; and if there was any 
ground for the demurrer [as in fact there was] he might bring 
a writ of error. Forbes v. Lerd Middleton. Stra. 124% 
Debt againſt defendant, as heir on the bond of his anceſtor 
Plea reins per deſcent. Replication aſſets. Demurrer, inde, and 
J-inder ; and the cauſe was ſet down. Fhen defendant moves 
for leave to withdraw the demurrer, and rejoin iſſuabiy 0 
payment of coſts. On ſhewing cauſe, plaintiff infiſted, tba 
dy the demurrer he had been delayed an aſſizes, and defendan 
no came too late to withdraw his demurter, unleſs he ww 


oy 


* 


Ot Demurring. _—— 
Of the Jadgment on DexunReR.” 


give judgment for plaintiff's ſecurity. The ſerjeant for defend- 
zot urged a diffidence of his own opinion as to the validity of 
the pleadings, and was fearful to venture the argument; be- 
auſe, if judgment had paſſed againff his'clixtit on demurrer 
he debt muſt be paid out of defendant's own goods, if on vers 
id out of aſſets. Rule abſolute *by three Judges,” Denton 
nr. Hunt v. Puckmire.” Barnes, . 2 Sd \ r 

The 'entry of the judgment was, Ides confideratum oft, Ec. 
nd not ſaid as uſual, & guia videtur © turi#, Sr. and for 
tat cauſe it was reverſed; for when a demurrer is joined, 
the matter of Jaw is ſubmitted to the court,” Add they muſt 
ky whether it is /ufi;rens, or minus ſufficiens, before they pro- 
nounce judgment; otherwiſe it don't appear that they deter- 
nined the matter of law before them. Atwood v, Burr. Salk, 
62. Ld. Raym. 821. S. C. „ ID 
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Ol Trial by Recozd, 


| . Cr # 4 1 " ( . 2 F 
RIAL by record is where a matter of record is pleaded in 
' aby action, as a fine, a judgment, or the like, and the 


oppolite party denies it, 2 
ter of record exiſting. 

merely by the record ; for, as Sir Edward Cole obſerves, a fe. 
card or inrollment is a monument of fo high a nature, and 
importeth in itſelf ſuch abſolute verity, that if it be pleaded that 
there is no ſuch record, it ſhall not receive any trial by witneh, 
jury, or otherwiſe, but only by itſelf. Thus titles of nobility, 1 
whether earl or. nq earl, baron or no baron, ſhall be tried by 
the king's writ, or patent only, which is matter of record, 0 
Rep. 53, Allo in the caſe of an alien, whether alien friend, ot 
enemy, ſhall be tried by the league or treaty between his ſove- 


reign and ours; for every league or treaty is of oy 9 Ry. 


ſaying that there is no ſuch mat. 


he trial of this iſſue therefore is 


31. And alſo, whether a manor be held in ancient demeſne or 
not, ſhall be tried by the record of Dome/day in the king's L 
cheguer. | | 

f a matter of record is pleaded, the other party may reply 
* nal tiel record ;” upon this, iſſue is tendered and joined in the 
fol:owing form : And this he prays may be enquired of by the 
| record, and the other doth the like,” And hereupon the pan) 
pleading the record has a day given him to bring it in, and pto- 
clamation is made in court for him to bring forth the record by 
him in pleading alledged, ** or elſe he ſhall be condemned; 
and on his failure his antagoniſt ſhall have judgment to te- 
cover: Or if the plaintiff's right of action is founded on a fe- 
cord, and the defendant pleads that there is no ſuch record,” 
the plaintiff may reply, that there is ſuch a record, and ibis 
be is ready to verity by that record:“ And hereupon he ſhall 
bave a day given him to bring in the record. 


Judgr 


Ok Trial by Recozd. 181 
Of pleading AUTER ACTION PENDENT. 


F to an action, the defendant pleads another action depend- 

ing for the ſame cauſe in the court, in a H 
tbe plaintiff has no occaſion to reply no ſuch record, but 
may crave cyer of the record pleaded, and bave a rule for cyer 
the next day; and on default thereof fign judgment. Curtb. 
453. Theobald v. Long. Ld. Raym. 247; Carth. 517. | 

n B. R. action tor aſſault, battery, Wc.—Plea in abatement, 
mother action depending in ſame court for the ſame matter, — 
To which plaintiff replied, nul tiel record; and prayed inſpection 
by the court, without giving liberty to rejoin habetur tals 
rardum. Demutrer inde and joinder, and judgment for 
plaintiff; becauſe it being a record of the ſame court, the 
plaintiff might pray that it might be inſpected by the court, 
if any ſuch there was, as it is reported in Dyer 227. Et per 
Cur. upon this plea, plaintiff might have craved cer of the 
record pleaded, and for want of oyer might have figned 
judgment, which is the quickeſt method of proceeding. 
Cramer v. Wicket, Carth. 517. Salk. 566. 3 Lev. 243. L4. 

N. 5 O. 

But — Holt. If it was a record of another court, then 
there ought to be a rejoinder , quad babetur tale recordum, Wc. 
ud per Holt ; judgment final in this caſe ought not to be 
bgned ; but only a re/pondeas ouſter, for failure of record- is 
dot peremptory. BY” 

if upon the replication nul tiel record, to a plea of auter 
in pendent in abatement, there was ſuch record at the 
line of pleading the plea, though that action was afterwards 
lucontinued, yet ſuch plea is good, becauſe it was true at 
the time of pleading. But if a man pleads a recovery by 
judgment in bar of an action, and the ſaid judgment is. te- 
etſed after pleading the plea ; now ſuch plea is ill, becauſe 
row it is no ſuch record ab initis. Green v. Watts. Ld. 
Kaym. 274. | + X 

An action pending in an inferior court, for the ſame thing; 
cannot be pleaded to an action brought in the ſuperior court. 

Upon ſuch plea of auter action pendent, if upon ſearch it ap · 
pears to the court that there is ſuch a record, then the entry ought 
lo de, quia inſpechis recardis, &c. apparet, that there is ſuch re- 


18» * 


* — * — 


got fince this it has been held, that there is a complete iſſue joined 
don a tiel record with a verification, and that there needs no rejoin® + 
ter quod babetur tali recordum, Vide 2 Will. 113. - 
| | - cord, 


— 


132 Dt Crialby Becord. 
Of pleading AuTER ACTION PENDENT; 


cord, 1deo, c. But if no ſuch record be found, then guia is 
ſpetirs, c. non invenitur aliquod tale recordum, ec, then j 
ment guod.reſpondeat. ulterius ought to be given for failure of the 
record. Per Holt, Ch. 7. Ld. Raym. 550. 

In B. R. to an action of aſſault, battery and 2 on 
the 6th of June, — and to aſſault, battery, wounding and fal 
impriſonment, on x Auguſt after,. Deſen lant pleaded ny 
guilty to the latter, and as to the firſt aſſault, battery, and wound- 
ing, that plaintiff had levied a plaint for the ſamę in the Marſh 
fea, which was removed by habeas corpus into V's R. that defend- 
ant put in bail thereto, and which plea in B. R. remains fiill 
undetermined ; and averred that the plaint levied in the Marſbub 
ſea, and the, plaintiff's bill for the firſt aſſault, battery and wound- 
ing, were for one and the fame cauſe, &c.— Demu rer inde, and 
foinder, And per Cur. judgment of re/pondeas oufler. For aq 
habeas cerpus does not remove a cauſe out of the inferior court, 
ſo as to be pending above, and conſequently it cannot be plead- 
ed to another declaration for the ſame thing. A plaint pends 
og in an inferior court is no plea to an action brought in the 
courts at We/imin/ler. There is a great deal of difference between 
a recordari, or a certiorari, and an habeas corpus. In the caſe of 
recordari, the proceedings are upon that, and the recordar is en- 
tered upon the roll, and the return of it, which is the plaint; and 
the plaintiff declares upon that, and the parties have day in court 
upon the recordari ; and ſo it is of a certiorari, But upon an babe 

corpus the parties* have no day in court; but the proceedings 
below ate ſuperſeded, and the plaintiff has liberty to declare 
againſt the defendant as in cuſtody of the marſhal. Vide Seri 
v. Turner. Ld. Razm. 1102. — e 
Treſpaſs againſt ui, both pleaded in abatement z another 
action of treſpaſs depending 'againſt one alone. \Drmatrrer mis 
and the court inclined, the plea was good as to both, Cart. gb, 
If defendant to an action on a penal ſtat. plead. auter adin 
pendent, or a former recovery for the ſame offence, and the plain. 
tiff ſhould reply per fraudem; and on the trial obtained verdid 
on ſuch iſſue, he ſhall have judgment: and the defendant hare 
impriſonment for two years, by proceſs of capias and exigent 
to be ſued within a year after ſuch judgment had, ot at 40% 


time after, till he ſhall be ſo had and impriſoned, by ll. 4 


im. 7:30; | ; 
Motion zgainſt judgment, for plaintiff on an iſſue of xa! 4 
record. Caſe was, plaintiff bad miſtaken commorang 3; defendr 
ant had pleaded in abatement, and annexed * - 


Ot; C rial by Record; 153 


Of pleading AUTER, ACTION PENDENT. 


ruth of his plea... Plaintiff brought a. new action, cane 
iefendant' pleaded, the former depending z; upon which Alain 
per _breve, 


vithout leave of the court, entered à nil 2 

which was allowed by all to be good. But another queſtion 

roſe, whether plaintiff could have made ſuch an entry, in caſe 

the firſt plea had not been in abatement. And the court beld 

my practice is conſined to a plea in abatement only, 
„ rey 5 "LN i 2 | 
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Of Trial by Berod · 
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JT.is a maxim in law, * quod 
therefore if plaintiff has obtained judgment before for the 
ſame cauſe of complaint, ſuch judgment may be pleaded in 
bar. 'But'a judgment in a former action is only pleadable in 
bar of a new action, where the new action is brought for the 
fame cauſe of action as the firſt was; that is, where the fame 


nemo bis 'vexari debt. Ang 


evidence will fupport both the actions, although” the tion 


may happen to be grounded on different writs, - This is the 
teſt to know whether a final determination in a fotmer action 


is a bar or not to a ſubſequent action; and it runs through all 


the cafes in the books, both in real and perſonal actions. But 


there is a diverſity between real and perſonal actions; Lord 
Cote means, by aclions of the fame nature, aAions of the fame 


degree, where you can't have @ writ of an higher natwe, 


28 a bar in a writ of ayle, is a bar in a writ of beſayle, and 


in a collateral action, as ce/inage, &c. for theſe are 


and of one and the ſame nature; but will not bar 3 writ 
of 6 ou Wa go ations are all of the ſame degree. 3 i. 


® Bot e me of bn adden bb no. ber or Ban dis 


a new action. 


judgment, the plaintiff may ſet it right in a ſecond ation, 


1 Mad. 207. 


other; for execution is no ſatisfaRian for the 100 J. demanded, 
Cra. Jac. 73. 


For there is no queſtion, but that if a man 
miſtakes his declaration, and the defendant demurs, and haz 


Wilſ. 309. 

Where the nd and recovery is of a thing certain, u 
where two are bound in 100/. jointly and ſeverally, there te- 
covery and execution againſt one, is not a bar againlt the 


But where the demand and 
as where treſpaſs is done by two, which reſts only in da- 
mages, if the plaintiff recover againſt one, that judgment is 
3 the other, for tran/it in rem judicaten; 


a ſufficient bar 


. the property of 
them again. Bull. 


is chan 


is of a thing uncertain, 


ged, ſo as he may not ſeiſe 


In trover for goods, the defendant pleaded that plaintiff had 
brought the like action againſt J. S. for the ſame goods, and 
had recovered-and __ execution; and on demurrer, the ples 
Yelv. 67. | 

If a defendant prone gl prior recovery in the ſame court, the 
plaintiff has no need to reply nul tidl record, but ry A, 
rule for the plea to be rejected, unleſs cyer is given of the judg- 


was held 


ment, and ypon default thereof may ſign judgment. 


ies 


Hunter v. | 
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Df Trial by Betoꝛd. 18; 
Of pleading A FORMER RECOVERY: 
Minen. Sire. 823+ Same rule in Gwinnell and Thompſon, 


Trin. 3 Geo. 2. i $4# þ Pins © F- a Dr 
There is no difference between a record of the ſame court 
leaded, and a record of another court: the iſſue is 1 
non the replication n / tial record, without a tejoinder. Where 
the defendant avers a record, and plaintiff gives him a day to 
ting it in, the concluſion of the replication ie a8 follows: 
« {nd this be is ready to verify, and prayeth, that the ſaid record 
ney be ſeen and inſpefied by the court [or if in C. B. by the 
julices] here. And, becauſe the ſaid B. hath nat the ſaid record 
ww ready bere. in court, it i ſaid by the ſaid court here to tbe we 
J. that be have the ſaid record here on [if by original, a gener 
eturn day—if by bill, a day certain in term]. The, ſame day 
i gruen to the ſaid A. here, &c.“ | a2 | n COTE 
here the plaintiff avers the record, the concluſion of the 
replication is thus: And this he is ready ta verify by the ſai 
word, and prays,” that the ſaid record may be. ſeen and inſpectad 
h the court bere, And becauſe the ſaid A. bath not now that 
mird ready here in court, be is diractad that he have that re- 
ord here, &c. . The day is given to the ſaid B. here, &c. 
Barnes, 336. Newbury v. Strudwich, Kall. 9 Geo. 2. 
Adion of aſſumpſit, and after iſſue joined on nul tial record, 
the plaintiff's attorney delivered. the, book, with a day [via. 
Minday] to bring into court the record by him averred : an 
the record not — brought in that day, plaintiff drew 
wa rule for judgment niſi on Ve next 4 ſigned judg- 
nent, and executed a. writ of enquiry, Defendant objected 
to the judgment, that the rule ſhould have been unleſs 
cule within four. days, and tot for a ſhorter time. 10 Car. 
Where the judgment is E. the rule ſhould be, unleſs cauſe 
in fer days, that defendant may have that time to move in 
meſt of judgment: But where the judgment js interlocutory 
lu in this caſe} that reaſon fails, and there is no occaſion f 
2 four day's rule, becauſe the defendant. may move in arteff 
judgment after the inquiry executed.  Hophins M Knapp, g 
Berne, 2064. e "IM hn ' TT IE 
Where the proceeding i: by original, and 3 general, re- 
turn day is given o briag in the record, the defeadant ought 
to be called to bring in the record at the ziſing of. the court 
that day; And if he fail, the rule. far judgment ſhould, be, 
— on the appearance day af that general return, ar 
r may be brought in on that, or any intervening day. 
But where the proceeding is, by bill, and the day giren 0 


king in the record is a day certain, the regard cannot 


186 Df Trial-by Recozd: 
Of pleading A FORMER RECoveRy. 
brought in after that day; but on that day, at the viſing of the eo! 


court, defendant ought to be called to bring in the record ; and Wa 
if he fail, the court will appoint the day to be inſerted in the rec 
rule for judgment 1% cara. The rule dfrawn- up for , 
was therefore held good; and the objection to the judgment WY thi 
over-ruled.” Same caſe, '' 1 4 27996 2454452) 15 
Upon an iſſue of a tie] record, the plaintiff delivered the uſe 
book, and gave himſelf 1 day to bring in the record, via, ue jud 
Trin. July 8, but did not bring in the record on that day, of 1 
Fuly q, plaintiff offered the record, and moved that it might be 4:0 
read; which was refuſed by the court,” it not being brought ii Lin 
on the day which plaintiff had given bimſelf to produce it, Bar 
Catverac v. Pinhero, Barnes, 343. — but ſaid in ſame caſe in 1 
Barnes, 8 5. that the plaintiff may continue the day for 'bring- WY plai 
ing in the record by bim averred. „ 04/1064 377 a 
Debt on judgment in C. B.—Plea, that plaintiff had 'reco- 50e 
vered a judgment in B. R. To this plaintiff replied n ,b 
cord, and delivered the iſſue with a day given in it for deſendant en 
to bring in the record at his peril. Defendant inſiſted, that ue dro 
replication of nul liel record ſhould not have been delivered in de. 
the iſſue book, and day given to bring in the record, but that I fad 
plaintiff ſhould have given him the replication by itſelf in form, Ce. 
and have given a rule to rejoin, therefore moved that plainif h 
ſhould take back the iſſue book delivered, and deliver a replicas the ( 
tion in form, and alſo repay the money he took for the iſſue.— 80 
On ſhewing cauſe, the court were of opinion, that a rejoinder i N br 
this caſe was totally unneceſſary, after a complete iſſue joined, tie q 
and that the delivery of the iſſue was tight. . Rule diſcharged. Wl £2. 
Barnes, 335. fe I. TIE | 5 At 
Aſſumpſit in C. B. Plea, judgment recovered in B. R. an vt 
this he is ready to verify by the record. Plaintiff replied i that | 
nul tiel record, concluding with a general averment thus, 0:2. be d 
and this he is ready to verify, &c. — for that cauſe; # 00 
the replication ſhould have concluded with giving defendant me 
day to bring in the record. On argument it was thought vel d.1 p 
either way. Vide Barnes, 161, and 2 Hil. 113. aut d. 
In an action of debt upon à judgment in an inferiot court, % frouz 
defendant pleads 1-1 tiel record on the certiorari, they ſhall cer- Bi Cur p/ 


tify only tenorem recordi. 3 Salt. 296. 19. . £2 | replie 
in C. B. on an illue oft nul tiel record joined in an aQioq 


of debt on judgment, wherein plaintiff; bad declared for 95% if; 
adjudged to him for damages, occaſioned by non-performance of ju. 
promiſes and undertakings, &c, The plaintiff produced cow ay 
: . | i S: he, b 


p ' 
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its cord of the judgment, to verify his declaration; whereupon it 
and vis objected for. defendant, that the record produced contains a 
the WY recovery of 95 1. part for damages; and the reſidue for coſts 3 
„nd the record alledged is a recovery for damages- only, © Boe 
ent WY this objection was over ruled, and judgment given for plaintiff, 
ide declaration is in the. ſettled conſtant form of this court 
the uſed in ſuch declarations, and in writs of ſcire fatias, 'to'revive 
4: WY judgments. After the coſts incorporated with, and made part 
lay, of the damages, the concluſion of the judgment is, + which ſaid 
de damages in the whole amount to 95/. The form of the 
t ii King's Bench differs from that of this court. Turtm v. Riſhton, 
+ it, Barnes, 27 4+ | "TR 

+ in To an action for money had and received by defendant for 
ing- plaintiff's uſe. The defendant pleaded an action of trover by 
ll plaintiff, for. taking and converting goods of plaintiff, and 
judgment for defendant therein; and averred, that the goods 
for which that action of trever was brought, are the ſame 
ilentical goods, for the produce whereof the preſent action is 
brought. To which the plaintiff demurred, and had judgment: 
the court being clear of opinion, that a judgment for the de- 
fendant in trover, is no bar to an action for money had and re- 
cewed. 3 Will. 240, 

Judgment in treſpaſs for defendant is a good bar to rover for 
the (ame goods. 1 Show. 146 

do is a judgment in trever à good bar to an action on the caſe 
for the ſame cauſe of action. 3 Wilſ. 304.—But not unleſs 
1 in both appears to have becn the ſame, 2 Black. 

5.779. | 6+ Fin T8 |; 

% former recovery in aſſault and battery, is a good plea 
notwithſtanding ſubſequent damages; for the conſequence of 
that battery is not the ground of the action, but the meaſure of 
ide damages, Fetter v. Beale, Salk. 11. {1 

Original action in an inferior court againſt defendint by the 
ume of Curphy, was removed by habeas corpus into C. P. and 
dal put in by that name; plaintiff then declared againſt defend- 
ant by the name of Scurphee, and recovered, and after judgment 
drought debt on the recognizance, and (et out a recovery againſt 
Cwphby ; to which defendant pleaded nul tiel record. Plaintiff 
replied a record againſt him by the name of Scurffee, Judgment 
zQion WY for defendant on nul ti. record. Barnes, 47 5. 

30518. . |f a man recovers in debt on a bond in the county court by 
nee o lies, he may, notwithſtanding ſuch — have an 
te- action of debt on the bond in a court of record, becauſe the 
on dond is not changed into a thing of a higher nature, But _ 
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if he firſt recovers judgment in a court of record. But ſo 
as ſuch judgment by zuficies remains in force, he ſhall not have 
another aQion by j«/licies in the county on the ſame bond, fac 
the infinite vexation of the party. $5 Ce. . 

But if one obtains judgment in banc, on an obligation, be 
ſhall, not afterwards bring an action of debt upon the face 
obligation, as long as the ſafd judgment remains in ſotee: 
for by this judgment the ſpecialty is turned into a matter « 
record. 6 Co. 44. P*3 Van 
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O an action on a. bai} bopd, defendant. pleaded comperuit ad 
diem, replication a tiel.xecard of the appearance, and day 
tren to bring in the record. On the day given for the de- 
fendant to bring the record of the ance into court, he di 

yoduce a tecord of haib and ſurrender thereupon 3, but one per- 
x only being bail, it was looked upon as no. bail, and plaintiff 
ud judgment for failure of record. Smith v. Randall. Rarngs, 


F. plejeciif carton waves mcogntanns af lt arngtalls 
out ſetting forth the condition, and the LEAN pleads 

til record, and upon day given the plaintiff ſhews a recog- 
tance with. a condition, the iſſue is with the defendant; for 
ecard which comprises that upon which the plaintiff declarey 
| more, is not the ſame. record with that upon which the 
uintff declares. Vide the caſe of ard v. Griſſub. Ld. Raym. 


lf upon an iſſue of uu tiel record of a judgment, a record of 
e judgment is produced, the party and all that claim ander 
in are eſtopped to ſay there is no ſuch judgment. For it is 
atered upon the roll gued babetur tale recerdum, and the party 
n never ſay, that this was not the judgment againſt him, but 
ut it was another judgment. Vide £4. Ram. 1050. 

A writ of error was brought of a judgment in ejectment in 
B. and the defendant in error ſued out a ſcire facias quare ex. 
to compel the plaintiff to aſſign his errors, and there was 
rriance in the ſcire facias from the judgment; for the judg- 
t was of two ages, and the ſcire facias recited it to b 
ut of one. The plaintiff in error perceiving this variance, 
jeaded nel frel record of the judgment. On which it was 
Med to amend the ſcire facias, but denied, aſter the plea of 
u tiel record; but if no advantage had been taken of this va- 
lance, the court ſaid, they might have amended it. Vide 
wijome v, Hoſtin, Ld, Rn. 1057. u 
Action againſt defendant by a wrong name, miſnomer plead- 
lin abatement. On which plaintiff, without more, declared 
gainſt him de novo by his right name, aod the defendant plead- 
x the former action pendent, Ic. and then plaintiff moved to 

ontinue bis former action. But per Holt, it is top late to 
0 it now, becauſe the —— f 
ius being entered upon the record ; ſo that if ruf the 
enter it, and reply au tial record, it would be againſt him, 
Cauſe it was 8 record at the time of the plea pleaded: And it 
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cord, if the judgment be reverſed before the day given to bring 
in the record, it is ſufficient, Brealiel Knight's caſe; Lid. Rom 
4994: Salk. 329. * cf * oh þ ek. * 
Error of à judgment tg year of the queen 
ment was not eu till the thied, 500 then we Fre . 
tranſcribed, and brought into cout. And the deferidant ſued 
out a ſcire facias guare ex. non to compel aſſignment of eon 
To which the plaintiff in error pleaded nul tie record, and upot 
bringing in the record, the counſel for plaintiff in error Motel 
that there was a failure of record, which the court agreed Fi 
they ſaid, that the plea is nullum tale babetur recorduli, whi 
refers to the ſcire facias, which recites'a record of a Julgy 
in C. B. removed hither by writ of ertor, which" this deco 
never was, no judgment having been given till after * 
of the writ of error was out. The chief juſtice ſaid; that th 
being a record of the ſame court, it would have been moſt pie 
per to have prayed oyer of it. Miſſen v. Ingolſuiy. L Ry 
1 2% 4*ipq of Aogutoiq o ines 


% WP | 
5 M Wbeie a record itſe'f is ſhewn to the court . | 
defendant cannat ſay nul tiel record: For by the p - 
it appears to the court that there is ſuch à record; A, "if le 
patent are pleaded, the defendant: may ſay non conteſſi but u. 
ul tiel record, Co. Lit. 260. a. Hard, 158, * 
Upon the iſſue nul tiel record, if the record be in c 
palatine, there ſhall be a writ to the chamberlain to certih, & 


Clift, 148. 4 ni 200804 
Ss if it be in an inferior court, there ſhall be a wit to 
proper officer to certify, &c, Bro. V. M. 244. 


Add if the officer refuſes to certify, there ſhall be u rule to 
it upen pain, and it he does not certify, then an attachment la 
80. Palm. 562. ** "RS, _n Han jy 
In an action againſt H. defendant plezded the eompoliti 
act; the plaintiff replied uu trel record: Upon the day given 
bring in the tecord, the defendant brought in the printed us 
Per Holt, ch. j. An act printed by the king's printets is als 
allowed good evidence of the act to a jury, but Was! 
allowed to be a record yet; you muſt get an exempliſieatc 
under the (great ſeal, and then plead it exemplified, and tht 


no man can deny it. Auen. Salt. 566. e #94 goin 
Pier Holt, C. J. Where the plaintiff miſrecites a private n take 
of parliament, and the defendant demuts to the -deeli Arr. 


judgment ſhall be given for the plaintiff, for it ſhall be taken 
be as 'tis pleaded, becauſe by the demurrer tis confelled'to 
ſo. Therefore if defendant will take advantage of the milreci 
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{13 of pwliament he uſt led nl tid raw; ll 
bat tis fur er enacted ſa and. Ja, oc. Platt v. Hill. 3 


0 | Ws. SEL ROY 0 ORs © mm te d: 
154 per Halt in the fame caſe, jf a man milcecites a general 
latute, the other ſide cannot plead vn tzel record, hut muſt de- 
wr: And then, if the miſrecital was of ſubſtance, and 2 
urty upon reciting it concludes 


* 


by force of the flatute afareſaid,, 
« againſt the form of the Jaid Fatal tis na 5 br ihe cons, 
dude agi the form | the /latute in that caſe made and provided, 
the like, it is good. 3 Ran 
The plaintiff in an a ddion agaiolt the ſheriff, deſcribed a bill 
(Mall;ſex as the precept of the king: And on uu tiel record 
was objected, that it ought to be ſet out as the precept of the 
tt, the words being preceptum' ef vice-cumiti, as the award 
# the court. E contra it was inſiſted, that in every iatitat it 
þ et out with ** Whereas we lately commanded our ſheriff,” 
ud in 2 Sound, 52. 151. it is ſet out in this manner: Et per 


r. Judgment gu perfecit recrdum. Harris v. Bernard. 
1 ; 5 0 | | | 


a, 1069. | a das IG v4. 66.24 168-20. 5 

Errir & C, B. in a judgment upon a ſcire ſacias on a recog- 
nance, the recognizance was entered into upan, bringing 2. 
tot ertor upon a h the Common Pleas in an action 
debt, and was conditioned, that if the plaintiff in errog 
uld be nonſuited, or the writ be diſcontinued on his default, 

the judgment ſhould be affirmed, that then the plaintiff 
ould pay, c. The defendaot pleaded after ozer of the ſaire 
io: and condition, that the plaintiff in the writ of error did 
ſecute the writ of error with effect, and did aſſign errors, 
| that the plea thereupon remained ſtill undetermined. The 
iintiff replied, that the judgment was affirmed ab/que hoc, 

at the plea remained till undetermined. Demurrer inde and 
wer: and judgment was given for the pleiatiff below, 

"ich was held bad on exception taken to the traverſe in the 
plication, as it was à traverſe of a matter of record; and a 
iter of record ought not to be put in iſſue to be tried by the 
untry, but the plaintiff ought to bave replied, that the judg- 
at was affirmed prout patet per recordum, and if not fo, the 
fendant might have rejoined wel tiel record, The judgment 
$ going wh reverſed for that cauſe, but on another excep- 
n taken to the writ of error, the ſame was quaſhed. Fanſbaw 
Morriſon. Ld. Raym. 1138. | « FER 

To a ſci. fa. on a recognizance of bail in error, not ſetti 
d the condition of the recognizance, defendant pleaded 
nerd; and iſſue a defendant inſiſted, that a, 

2 recur 
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teco'd of the retbgnizance, with" 4 condition ſubjdine#; way not 
a verificatidn of "the recognz ande fet forth without u condition. 
That the condition is part of. the recognizance itſelf, and dow 
not operate by way: of defeazince. ' The affiltant'to the elerk of 
the errots e that this ei, /a, is made ode by che clerk 
| ho errors, and not by platoriff's vttoiney i that he hid known 
office 16 years, and the . füt h * deen 1 in this 
Eaſe, without ſetting fotth the condition. Tat the condition 
| of the recognizance in r id nor incorporated; au It n in 
recognizance of bail on a capjias, but is fubſeribed by way « 
deſeazance. On which the court held the fel. fa. good, and 
res 


recognizance and condition, in this cafe, atè two 
cords.” Mallard v. Jenin. Faram, 99. 

Debt Outlawry in bat after impenfner, reptilian 
tiel record, and the defendant had à day given'him and failed, 
and the queſtion Was, whit judgchent? And it Wax (aid, thit 
if the phaintiff would pray boly fot a reſpondia: dnfter be might 
ſo pray, for it is his delay only and no error.. . de pre 
judgment abſolutely, and ſo it vas awarded nif{ ; and afterward 
z 
Cay, 56868. Irm 
Debt on bend defendant pfleaded that plaintiff brovg 
mother actio upon che ae dhe and Mn the defendant 
had pleaded\theretb un eff /al7am, and that the Juty bad foun 
it was not his deed. The entry of the verdidt thete wal, thit th 
defendant ſhobſd have his. ditnages dgainſt ir * 
t inde fine di. But no fudginent quod gebe Hil att} 

breve ; ſo there was no ju erin to bar Rü of another (0 


gave judgmieiit for plaintiff on the iſſue of wb ſue e 


therefore the court held the pſea inſofftcient. Cre. Pat. 284 
In debt defendant pleaded dutfowry tt pfafntiff, io wü 
he replied 21 fiel recoru; and the truth was, that at the in 
of the plea pleaded he Was outlawed, but, Vefore the d 
aſſigned for bringing in the ?ecord, it wis rever{td.The eb 
7 25 a *:ſponleas ouſter. Iſen v. Gray. Gro. Fac. 484. J 
. 5 F 
Outlawty in plaintiff is eicher ple adable in ahatement or! 
bar. —In treſpaſs znd othet actions, where the damages ite u 
certain, and cohſequemly the right of action ſotfeite⸗ 
there ontlatury can te 5 pleaded in abatiment, betauſe tt 
the plaintiff is under a diſability, yet the yh of ation If 


Mains in him; But otherwiſe in debt, a for à ſum ent 
tain, Cc. for there the deht being forfeited th the Erown, & 
plaintiff bas no tight of aQion. in him, and thetefbre it - 
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caſes jay may be plradad ia har. C. Lit, 128, Vide La. 
Raym. 105 „ Me unn od} of Rad 16.1645) © * 
it may de pleaded in bar to an indebitatus A unit for goods 
ld, and a guantum meruit, aud an igſimud computeſſet : becauſe 
the conſjdecation created 2 debt, though the debt be not reduc- 
ed to a certain ſum. 2 Vent. 270. 5 

So it may be pleaded in har to an action of treuer, though 
for damages ; becauſe the property of the goods, which is thb 
ground of the action, is forfeited... 3 Leu. 205. 197. a 

Outlaury does nat diſable, nor does error lie upon it, tiil 
i appears. of record, either by return of the | exigent, or re- 
moval of the outlawry by certierari. But autlawry in a county 
rene e difable plaimiff from ſuing in any court at 

er. gr 11 Ts Wei + VS 

fendant, an attorney of C. B. pleaded his privilege as an 
morney, to an action in B. R. but without producing any 
nit of privilege. Demurrar inde, and exception that deſendant 
dd not ſay rant patet per recordum. Per Holt, C. J. there are 
two ways of | pleading this matter, ſo as it cannot be denied, 
i, with a ptofest of a writ.of privilege, ot af an cnempliſica- 
ton of his admiſſion, or alſe it may be pleaded as- tis here, 
And as 40 the averment by he record, it is nevet pleaded as 
inatter of record, which is always with time, xc. Bill abat - 
. Scawen v. Garnett. Ld. Raym. 1172. p 

Aker iſſue joined on nul tiel record in C. B. in a ſci, fa. againſt 
tail, all the proceedings thereupon were ordered to be amend- 
& by the record in the original action, by inſerting the word 
werchant inſtead of mercer, being the defendant's addition, Barnes, 
+ But B. R. will never give leave to amend a ſcire faciar 
Wink bail, Vide Stra. 1165. Vx F 

ere an on pleads a judgment or matter of record in 
the ſame 2 party ſo padia the ſame ſhall, upon de · 
mund, give the attorney for the plaintiff a note in writing 
of the term and number roll whereon ſuch judgment or mat- 
ler of record is entered and filed; and in default thereof, ſuch 
les is not to be received, 

Aſter judgment recovered in B. R. plaintiff brought debt 
thereon in G. B. Defendant pleaded nul tie! record. Upon 
dat plaintiff obtained a certiorari out of chancery to ſend the 
rcord thither, which by mittimus might be ſent into C. H. 
and it was much doubted whether ſuch certiorari was allow- 
idle; becauſe that records in the King's Bench ſhall not be re- 
aoved out of that court into any other court, for that pleas in 
J. R. are coram Rege. But divers precedents being ſhewn, 
X 3 where 
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judgment nf in four days, at the expiration of which dicertifi 


If the record is not brought in on tho day given, *upen being 
but if, upon failer of record, the imervention of a jury is neceſ- 


4 aforeſaid, and the ſaid B. hath not here the Fai record, but 


n covery, as the ſaid B. bath above alledged; wherefore, &“ 
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where records of B. R. were by mittimus out of chancery, 
ſent into C. B. it ſeemed to the court of B. R. that ſuch prac. 
tice was well, fed adjour natur. Lutterell v. Laa. C. Car, 
297. and vide the caſes there cited. „ enn 
Ons bringing the record into court on the day given, ibo clet 
the rules in B. R. or ſecondary in C. B. will draw up & rule for 


4 ww O 4 


Cate may be obtained at the foot of the rule that no eauſe ha 
been ſhewn, after which judgment may be ſigned. 


called for by the crier, judgment of ſuiler e recori may be en- 
tered: and if the judgment is final, as in debt, u, s rule for 
final judgment niſi cauſe in four days ſhould be takem out,” and 
if no cauſe ſhewn, then judgment final may be entered up; 


ſary to aſcertain the plaintiff's damages, there e 'no- occur 
for a four day rule, till after the enquiry execute. 
- The entry of = of record is thus: At which day come 
« here as well the aid A. as the ſaid B. by their attorain 


* maketh/ default: Whereby it ſufficiently appeareth to the 
« court here, that there is not any ſuch record of the (aid 
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in B. K. 

VERY clerk or attorney 

in B, R. may make up 
de iſſue in the following caſes, 
it, Every iſſue that may be 
given on the book fide in the 
efice—Not guilty to a new 
ifignment— To the bar of 
jus frank tenement 
nit ad diem-——Nul tiel record 
=[n covenant—In every be- 
al non oft factum— De injuria 
v ons aſſault demeſne,— W hen 
a general demurrer to a decla- 
mion— In all repleaders, and in 
_ _ demurrers upon 
wits or, ſci as, 
ud audita Jn Ra * 


But in all other ſpecial 
peadings, if iſſue is joined, the 
wk of the papers, having a 
wpy of the declaration given 
im by plaintiff's attorney, 
makes out and delivers him 
be paper book, with rule in 
te margin, ordering defend- 
ut's attorney to receive the 
ane, and return it within the 
ine given“: And if iſſue is 
ined, the plaintiff's attorne 


ally jndorſes a notice of | 


tal on the Paper-book, and 


ten delivers, it to the defend- 


ant's 


er Masser. 
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In C. B. 

In all eaſes in C. B. bs 
Ne is joined, the plaintiff's 
allot? the defendant's 
attorney a copy thereof, on 
treble penny ftamped paper, 
he paying for the ſame aſter 
the rate of 4 4. per ſheet, be- 
ſides ſtamps ; and for the entry 
of his plea, according to the 
length ; if the general i ſus only 
21. for filing his warrant 
22 8 4. But if the iſſue 
e of the ſame term with the 
declaration, and the defendant” 
has paid for one copy of the 
declaration, be is only to pay 
for à copy of the pleadings 
ſubſequent to the declaration, 
as' he is not to pay for two 


| popics of the Keel aden the 


—— — 


ſame term. Sonu 
I the plaintiff has entered 
the appearance for the defend- 
ant, he may charge for it on 
the beck ef the iſſue;, and if 
the defendant's attorney will 
not pay for it, be pay ſigh 


. av 
\_ The practice was formerly 
that the defendant's attorney 
muſt pay for the copy of the 
= at all events, or the Pn | 
tiff might ſign judgment; a 

il ig 2 d, the defend- 
ant might apply to the court. 
But now it is held, that if Pug 


* tht th. r 


1,8 
:% 


Ps. 


44. per ſheet ky. leading ubloen a df den- Py 
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ant's attorney, who muſt re- defendant's att is ready t B 
turn it to be entofled, ateord- - pays and tenders is real b n 
ing to the rule giver! in the dvr, it is ſufficient,” term 
margin by the clerk of the pa- But note, 1 the defend to r 
por ; 43 if he A N to ant is a no ator od | 
0 [a s not pa er *. 
Bec for the pleadings on "2 - 2 hy, ae 12 
ſide, and 4 d. per ſheet, which e or vet wi Bi 
is called i/ue mxey, for 9 7 the copy of the il ullue.. ifter 
of the ſide of the plaintiff þ | gg If 
9 Judgment „ N 06 keep 
and the plaintiff need not ac- 5 lver 
; cept the book, though tender- ä at Ads reck 
ed aſterwards, _ Tbs oe a * U 
But neither the legt. e ee, and 1 
flamps, or ether part of tha ' enn ifter 
boak ate paid by the defend. | was 
ant, on returning the paper. br yo tice 
ook, unleſs he has not paid B 
or them before. „ torhi 
But though plaintiff 3 is at 3 e file | 
liberty to Gyn” judgment for n n Re Fa K whei 
not payin 8 yet 5 ay $ the ; 
it cannot be ſigned til} 98 Mtor 
four hours after the. ue 72 nalti 
livered ; 4 and becauſe Jud ment fling 
6 fac caſe was ſigned before - oo T 
e expiration n ali; d of at 
4 was ſet aſide, Weinham v. 4 2 4 7 diſcr 
ram, B. R "Hil. "C Geo, 3. 55 g * l 75 7. perp 
Or the authority of Corey FFF 9 I 9 by 6. Id 
ennet, cited from Sayer's Rep. i 2-x, ; 5 T 
B: R. 36 Gio. —=But Þs ih 1 <a rey 
fendant's conduct had given 3. eee 
fuſpicion of foul play, the court v3 
ſet aſide the judgment with® We. 1 1 5 — falls 


out coſts, > tin rig 


I the paper · book be unde de op 9285 delfvered ar 

in bt days after, the defendant's attorney "mult" tetürn it i 
four : And if the venue be laid in tiny other decumey thu Lo 
or Middleſex, it muſt ulſd be returned in oe. days, not id 
— ODIN WN 8 


— . — ——ͥ — 
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But 


% 
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But if the vente be laid in Londen or Middleſex, and the book 

b not delivered till zieht days excluſive after the end of che 
term, the defendant has till the fburth day of the next term 
to return it, us it Was too late to give notice of trial for 
de then ſittings after term,—In a tomntry cauſe it is ather- 
wiſe, where notice of trial might be given in due time for the 


11268. * | oe 
But in all cafes, if he plaintiff's attorney uccept the book 
ier the limited time, he catinor ſign judgment. 

If the paper-book be of an iſſue in fact, the four days for 
keeping it ate to be reckoned, excluſive of the day of the de- 
livery 3 7 W or an Iſſue in law, the Al 
reckoned incliſtve. k | $10 EET? OAT. As 

Upon delivery of any paper - bodk wherein an iſe is 7 
and — of trial — 2 the back of the book, if the rg 
iferwards waived, and the general i a given the notice which 
was given for the trial of the ſpecial ſhall ſerve for no 
tice of the general iſſue, © ., r 

By the 4 & 5 Hine, c. 16. f. 3. © It is etiafted, that the at- 
tartey for the plaintiff or detnandant in any action or writ, fell 


fle bis warrant of attorney with the proper officer of the "court | 


where the cauſe is depending in the ſume term he declares ;; and 
the attorney for the defendant or tenafit ſhall file hit warrant of 
ittorney as aforeſaid, the ſame tetm he appears, under the pe- 
nalties infliged upon attornies by any former law, for defaulc of 
kling their warrants of attorney, | 

The penalty of 10 l. is given for default of filing the warrant 


of attorney, and further puniſhment by impriſonment, at the 


diſcretion of the court, 3 Hat. 32 Hen B. e. Pl 2, made 
17 7 by 2 & 3 Ed. +» & 32. and ? the . 18 . 
„ 14. /. 3. . | , a 
The olaiotif's attorney generally files the warrant of attor- 
ney for the defendant, at the ſame time he uſually files his own 
warrant of attorney, and charges 8 d. for it. ALY 
The warrants of attorney are 'wriuen on parchment in the 
following ſorm: 18 4 ) Fay » 44+ 


Eqfter term, js the" 20k yer of the rel; of king 6 ve 
ende . LP 


ENTS Den ror: 

again D. | fate of, » of 

Midduſex. C. D. [late of, &c. if by original] putteth in his 
place O. P. his attorney in the plea aforeſaid, | 


I 


* 
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af Dean he: ue 
If defendant is deſcribed with an e/ias dictus, or if the plain. 
tiff or defendant be an, executor or adminiſtrator, or $46 
Sc. he muſt be named in the warrant of attorney accar gh, 

| and the nature of the action muſt be expreſſed therein, 
But notwithſtanding” the ſlatutes and rules, of the, cours *. 
| ſpeCting warrants of attorney, it bas been held og ee hon 
Ci. B. into B. R. that a warrant of attorney of any term'jg- 
dente lita is ſufficient io warrant. the proceedings 3 and theft is no 
neceſſity it ſhould be of the term in the placita, Velen, Ota 
in,, . ot a NEE 
A plea 15 abatement, which had been demurred” to, but never 
deſerted, nor any judgment had upon it, was omitted in the plez 
roll, between the declaration and the plea of nil dib. *And 
the court held, that this jrregulaxity was cured by defendant's 
accepting ihe iſſue, and paying for it. His objection ſhould 
bave been at that time, it is too late now—meaning in afreſt of 
Judgment, or on motian for 3 new trial, Coinbe v. Fill. Burr, 
Rip. 4 pt. 1682. eee 1 


If there bas been a plea in abatement and judgment of reſpon- 
eqs, oufler, after which defendant pleads in, chief, yet the ple 
in abyiement, ought i6 be eter in th iu, and Bf fr 
Tecord—for as j is in the 5% roll, it muſt be mentioned ic the 
ie pri gecard, for other wiſe it would not appear to be 2 tral 
in the ſame, cauſe, and judgment would be arreſted, Vide 14, 
Reyn. 329. Carth, 447+ ,5 Med. 399, 
In 1 Salk, 5. it is ſaid, that upon a reſpondeas ouſter, if de 
fendant pleads the general iſſue, the plaintiff ſhall ſign: judg- 
ment, if the defendant's attorney, upon re-delivering back a 
copy of the iſſue, will not pay for it: and it ſeems the old 
cquiſe was to deliver in a copy of the whole. record, vis. the 
declaration, plea in abatement, &c. and iſſue but the court made 
» ſo e the, ſprwe,, that 4 coor . e 
Mich. 1 Ann. B. 


* 
_ 


ſhould have 
being in B. K. and the pleadings ſpecial}, went and paid hin 
his fees, then made up the record and went to trial, and the 
court refuſed to ſet it aſide, the defendant being in the fiſt 
ſoolt, in not leaving the plea at the,offices; Thompſon v. Nulx. 
Sera. 206 ½/%f%wä7 + 14 een 
The courts have given leave to add a plea, after iſſue joined. 
Defendant had avowed for a quit rent, and i//ue was joined. 
In the term following, defendent moved to amend, * * 
three avowries for quit rents payable at different times, on — 


+ 
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nern 
„. Barn, 24. 


After the plaintiff and defendant have” joined in the iſle 


* yhich is to be tried bet wixt them, neither of them can demur 


o ipout the conſent of the other; for by joinin 3 in the , 
ient to 


52 have admitted the 7g A to be 
1 Nr ue. Shaw, 213. Lil. Reg. 437. tw} Pa 84. 

But a dermvrrer” to an appeal pie? hats been received after rue 
: ined. Cre, Bl. 196. But it bath been adjudged. that a de- 
er to an indictment ought not to be received alter verdict. 


plea by. Lug. 

5 The iſe and if pin roll may be aniended bythe ple rol 
uld Toi 85 amend the iſſue roll by tiking| out the award of 
t of venire facias by decomtales, and awarding the common bir 


rhe ot there being nothing to amend by, no rule was 
made, Berne, 7. 


: apr» and the aforeſaid defendant does ſo 

Ur. of ſaying,” and the aforeſaid plaintiff does fo likewiſe * 

dd ET being objected in arreſt of judgment, the court over- 

nal BY ned it, and eſfabliſed the judgment. Harvey v. Paale. But 

„e finilicer is joined, it will be fatal, though after verdi. 
Vide Stra. 641. 


de. 
| Where an iſſue is only niejoined, judgment ſhall not be ar- 
* ulled after e, it being cured by the expreſs words of 


N Hen, 8. c. 
pee on beet in C. B, Plea a jodgmen gment recovered in 
J. R. Replication nul liel r he plaintiff delivered 
tbe ;/ue with 'a day given in it for the defendant to bring 
n the record at bis peril. On which defendant inſiſted, that 
the replication of nul tie! record ſhould not be delivefed in the 
e- boot, and day given to bring in the record; but that the 
eplication ought to be given by itſelf in form, and à rule 
ldereon to reſoly, and therefore moved that plaintiff ſhould 
ute back the iſſue delivered; and deliver the «my ep in 
lorm, and alſo pay the money he took for the fue. 

on ſhewing cauſe, the court were of opinion, that a 8 
u this cafe is totally unneceſſary after a complete iſſue joined, 
nd that the delivery of the ib was right. Rule diſcharged. 
There is no difference between a record of this court pleaded, 


= Sz 


— 


— 
— — 


TS 


5 ind a record of another court. The fur is complete on 
bog de replication without the rejoinder. Barnes, 335. Newbury 
5 . Strudwick:;” 8 

A The plaintiff's attorney ſent u copy of dhe iſe to, the 


nent of cofts, Rule made abſolute, the plaintiff not conſenting 


.. was: tendered by defendant, and the phincif joined 
in- 


tambers of defendant's attorney. The defendant's — 


= 
8 
1 
} 
1 
j 
* 
1 
; 
777 
| 
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and clerk being out, and the porter leſt in, che chambers, the 
er was ſendered. io him, and dbe money charged. thereen. de- 
manded; and he not paying the ſame, judgment.was 
which was held regular, but was ſet aſide on payment ai coſn, 
Se, Rel v. Mey. Barnes, as 
But judgment in ſuch caſe cannot be ſignod, jfplaintiff & 
bee for the ile than is due, 2 Rech. Ky 
1090. Po wh 271 rag? "a Wa 
8 The iſſue book Was leſt in .the office, a0 AY left unde 
the chamber daor of the deſendants attornenithe fore, day; 
nent day, on finding defendant's. attorney at chambers, th 


plaintiff's attorney gave him notice that the iſſue baok wal v þ 
leſt· in the office, and demanded..the money due for ibe ments 
which the other refuſed to pay, inſiſting that the jflue gt de 
be brought to him. Whbereupon plaintiff à attatney e 1 


judgment, The court, on hearing counſel and the prother 
tatiet, held, that the defendant's attorney muſt pay, for the ill 


book at his peril: and if he is not to be found, the iſſue h tay, 
may de delt in the office, and they diſcharged the rule, ohne tu 
to ſet nde the judgment ai; but let the deſendabt in 0 will or » 
© merits, and fot aſide the on 29 o cauſe 
ding che gerrral u,, af taking Wort notice of- tf , 

Claſcocd v. Mortal. Barnes, a4. AC 
Rule was made abſolute, giving; plaintiff: leave 40 deliver i natte 
new iſſue properly entitled; in the title of the iſſue aJready de aint 
lveret the word ( Grenge) was dmitted; It ood thus, u voce 
term a0 of dine the' Secand, - Rarnet, iI. ies, 
The plalatiff's attorney ſent the i/ue book to the defend oe 
Mal \ 


ant's,:who -eceapted it and; paid, far it; rbot 2s plainuff nc 
going um 40 trial, dhe other ſide gave him 2, le to ent 
this iſſos in onder to. carty down the cauſe by off of 10 
upon an afidavit+ that the, plaintiff 's attorney .. bad, .millad i 
papers, tbe court ordered, dh defendant's attarpey to gave Hu 
the rule. Stn. 1 44. | hr e 
Judgment was ligned for want of paying for the iſſue boc 
aud deferidant bad a rule to ſhew cauſe , why 'the judge 
ſbould not be ſet aſide, - On ſhowing cauſe, it appeared ig 
the; plaintiff had demanded and charged for the iſſue $09 
b. 8d. more than was due. The court were clearly of op 
mon, that the old doArine that defendants muſt, pay whit 


ever was demanded for ,poper-beoks apght to be exploded; 

is - ſufficient if they are ready to pay what js really. « 

Let dhe judgment be ſet .alide with calls, defendant wkin d 

ſhort notice of trial for the third fitting. Gardner v, GM I ha 
"AI ene pl: 


Barnes, 160698. 1 


129 , F FF 
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dgment ſighed for non-payment of the iſſue book tender 
7 — 1 twice 2 
dougb not beſt theres, held to be tegular j-and' rule to ſhe w 
cauſe diſcharged-. Barnes, 9... 1 A Wan 
Motion te ſet uſt judge for non-payment of the iſſue y 


intiff 's um in tan not cnlling on defendint's 
<p a-ples#! ſt uppested on ſhewing cauſe, that defe 
ud pleaded by h country at ;\ thereupon plaintiſf s at- 
weney im the ehuα⁰,̊l tendered the Mute, which defendant's 


Norney refuſe: to pay far : On which, plaintiff's" (ene 
v his agent in town to ſign judgment, and held good; defends 
ts attorney having undertook to be the agent by pleading in 
the country. Barnes, 239. 2 | Bas: 
More money was charged on the iſſue book than was due, 
uz. 25. 4d, for a ſecond copy of the declaration, which was 
of the ſame term with the iſſue, and defendant refuſing to 
ay, plaintiff ſigned judgment: The court held it n 
that the defendant's 2 ſhould tender the ſum due, and 
for want of ſuch tender, they * the rule to ſhew 
ule bf the judgment ſhould not be ſet aſide. Barnes, 


15. . 

Aalen for words. Defendant by leave pleaded four ſeveral 
matters, and the fourth plea was accord and ſatigfactis. 
Plaintiff's agent delivered an iſſue, made up the record, and 
proceeded to trial, after iſſues joined on the three former 
les, but without replying or noticing the fourth. Defence 
ms made, but plaintiff obtained a verdict, On which a new 
tial was moved for, and it appeared that the defendant had 
ven ſome evidence on the fourth. plea, th improper. 
Per Cur. Let the rule be, that the plaintiff do either de- 
nur, or reply iſſuably to the fourth plea, If he demurs, that 
pwreedings be ſtayed till after argument. If he replies iſſuably, 
that a new trial be had at next aſſizes, and the coſts of the 
firmer trial, and motions attend the event. Barnet, 465. 
Wiitebill v. Carr. 

Where there are ſpecial pleadings in a cauſe, and the defend - 
nt would delay the plaintiff, and prevent the expence of a 
vial, when the paper - book is delivered to him, he may ſcratch 
out the //militer joined, and leave a demurrer to the plaintiff's 
replication in the office ; and when the time is out; return the 
book with notice thereof in this manner: 


Mr. 1. M. 
plaintifFs replication in the office, 
But 


/ 
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[ have truck out the rejoinder, and left a demurrer to the 


— 
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AC ] 


— 


202 Ot making up the Idue. 


But to prevent this trick, the plaintiff; if he is apprel 
five that the ,defendant's plea is dilatory or frivolous, ſhoul, 
move the court that the defendant abide by his plea, or,/plea 


another in/lanter. However, ſhould it be | pratiſed, the N | 
joinder thereto, and the demurrer book made up, which + 
plaintiff's, attorney may again deliver over to the-defendants Wi»; 


who in ſuch caſe muſt return it to be inrolled in ane. day 
and pay for the entries, c. But on returoing. which | 


me ſcratch out all the ſpecial pleadings, and give the gema! 57 
— | 3 4 44645 2256 


Pl 
a — £0 * 
2 
I 
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Of making up . * "BY BIII. 


N making up the iflve 'whe A, ate by Sil 
in B. K. b. rhe pleadings 74 to de fair! tranſcribed 

de order thi 3. Plend „ with 2 7 e at "the: = 
jinning, * r the mmencement of the action; then 
be declaration, and FF the plea way not of the fame term with 
he declaration; them un imparianth, und fo du with the award 
e the venire to the ſheriff, — him to fummon 


lu for them to be in court at dae HebiThg of the Ea 
The memorandum beginning Free "by bill, ſhewing the 
weymencement of the action, varies in 
he iſſue is joined in the ſame term with the fon. 
1. When the cauſe of 'aQion ariſes” within the' term in which 
te plaimiff declares, and then the declaration muſt be"entiiled 
of a particular day ih that term, and” the memorandum alſo. 
When the declaration is of à precedent term to the 71 
And 4 When the declaration i” above ſour dmg the 
ve is made up. = n * * 
When the iſſue is joined of the ſame term "i wich the 
paintiff declares, the ſve i is made up with the mem um 


J +4 2 


dus: „tet 911 £4 el 
Abona a, in the 191h year 7 ing: George ale + Third, | 
G, | Stormont and Way 
"_— Mw 4 cavms 14 "| W- OZ 


Mdalzſar, to wit. Be ir . that on Setarday next 
after the Aurrem of All Souls [the uſt return of the term], 
in this ſame , term before our” Zord 166 dia at Wafminfer, 
comes A. B. by William Lyen bis attorney, and- brings 
into the court of our ſaid lord the king, before the ting 
bimſelf, now here, his bill againſt C. D. being in. abe cad) of 
the marſhal of the Marſhalſea of our ſaid lord the ding, before 


the king We Wo a a fn go TRESPASS ON THE CASE . 


l 9 90 21208 ' 
ak 


E OT 1 : T 


Mete, When ihe proceedings an are * in C B. as new at- 
vraies, privileged perſons, & made up exactly in the 
ame manner as the ifſue &y bill by in J. K. 1 in the ſti le oi the 
wort; and if agnioſt an attorney, by making him preſent in court in 
lis own proper perſon, | 

+ The proceedings in vil action: being formerly the bye buſineſs 
ofthe court of B. R they were entered with a memorandum,a<And 
poceedings in C. B. by bill againſt their own officers or attornies be- 
. e Nenn meme 
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6 try the iſſue Joihe# between the parties es; ahd aw oh a dies LN 


ur a I, When ; 
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thus; 
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oO making un the Ius r Blu. 


os whatever the action is]; and r for N. 
 fecution thereof, to. wit, Jahn Doe and Richard Ra: Which 
ſaid: bill follaws in e wit, Ai dulgiir, to wit, 
A. B. complains againſt C. D. being, &., Ctesiting the 
. Whole declaration, omitting the pledges at the end thereal,] 
Ad then in a new line begin the plea, it being of the ſang 
Aud the faid C. H. by Jebn Martin his attorney, come 
and defends. the wrong and igjury, wheti, c. Crecitiag 
verbal im the whole pleadings till iſſue joined, and then award 
the vnire thus]: Fherefore let a jury come before our lad 
the King at Y/qfnynfer,. on———next after fifteen dan 
of Se, Martin Lſome geturn before the trial in the ſame tam] 
aud who neichet, g. to recognize, Cc. becauſe as well, C4 
the ame day is given to the ſaid patties there. 
Theſe, kes ate contractions of the writ of wing, the 
form of which, vide poſt under the title “ of making up the 
cord for trial,” e n 1o e vi all; 44 od 
If the plaintiff bringt his action and declares in im tiny 
and iſſue is joined in the ſame term z the memorandum mult | 
of a particular day in term, as muſt the declaration alſo 
entitled; and their the iflue is made up thus: 


Eher, to wit. Be it remembered, that on Saturday next 
the Morrow of Si. Martin ſome day certain in tem aftit 
the commencement of che action], in this ſame term, 
fre vor lord the King at Weſtminſter, eothes, Wc, [ exall 
. 280 bafore þÞ/- 2100195 eig (th itt, ye oh $4 
Ic the declaration is of a precedent tetm to the iſe 
then it is made up thus: DN 8 | 
Suſſex, to wit. Be it remembered, that in Michaelmas term 
paſt, before our lord the king at Weſtminſter, came A. B. 
Witham Lye his 7 brought into the court 
| our ſaid lord the king, before the king himſelf, then the 
dis bill againſt C. D. being, Cc. [as before]. c 


And after the declaration begin a new line with an i 


* 1 


Was he 


to deb 
| 2 pg a varia 

And now at this day, to wit. On Afondoy next after 

da of 81, Hilary [the firſt day of the term iſſue inn 
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Of making up the Iſſue BY BTL, 


; o imparl to the. ſaid bill, and then to anſwer the ſame befor? 
— ur 174 the King at Weſtminſter, comes as well the 8097 
the WY by bis attorney aforeſaid, as the ſaid C. by Jobs Wortin, his at- 
of, WY torocy 3 and the ſaid C. defends the wrong and injury, 3 
mm KU (inſerting all the pleadings, and awatding the vinire. 
defore.} | 8 -y of” 19; an 0 s 1 4 
tn And if the declaration js of 3 Jer terms before the iſſue 
ward jined, then the iſſue is made up thus: j Pen N 
8 n, to wit, Be it remembered, that heretofore, that. is ta 
, in Tiiaio term in the nineteenth year of the reign. of 
eur ſovereign lord the now king, before the hing himſelf at 


Weſtminſter, came 4. B. &g. [as above, making the impar- 
lnce to the term the iſſue is joined. ]J 


Of awardjng the venire, when the cauſe is in a county dalatina, 
in a Weleb county, and when the ſheriff, &c. is intereſt» 
, vide poſt trial, and berein of jdecial ſugge/lidus for award- 


v the venire. 


lai bil, the plaintiff replied, non obtulit ante diem, Cc. and 
ouſt the defendant of the benefit of the plea, made up 


| day of the term, which was before the fourth of May. But 
notion [an affidavit being made that the tender was upon 
furth, and no writ. taken out till the fxth of May] that 
iniff might be obliged. to make his memorandum. ſpecial, 
erding to the truth of the fact, and after a rule to ſhew 


| | . 
ln aſſault and battery, the memorandum was generally of 
baelmas term, and the fact on ſons aſſault proved was on a 


"ns held well enough ; for the plaintiff needed have given 
cence on this plea, unleſs to aggravate damages, and the 
t will not nonſuit him, becauſe it is amendable by a new 
. Guy and ux. v. Kitchener and others. Stra. 1271. 

The memorandum in the beginning of the record was -de 
i debiti, but the declaration was in a plea of aitnuity, and 
i variance, But the court ordered it to be amended, being 
u clerici, Davis v. Stringer. Cartb. 354. 


the di 


itſelf is afterwards ſet forth in hec verba, they ate not 
ol. 


u this ſame, term, to, which day the ſaid. C, bad leare 


:fendant pleaded a tender the fourth of May ante diem exbi- 


iſue book with a general memorandium, that would refer to the 


. the ſame was ordered accordingly. Sinith v. Key. Stra. 


vithin the term and a caſe being made of this at 2 prius, 


bouph the: words ds placite, Ge are uſually inſerted, get 
| 
I, Y i abſolutely ' 
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abſolutely necefſary ; as was determined in C. B. where, in pre 
ceedings by bil), the like memorandutn is uſed. TH, 7 UU 
2. Athia J. Werthington un. &c, and in B. R. on writ of ent 
_ C. B. Mich. 11 Gro. 2. Ger v. R , 
6, 23. * 
The L tas general of Eafler term, but the cin 
of action did not accrue till a day in term; defendant þ 
leaded in abatement, and a reſpondeas uber had been awarde 
fter which he demurred for this cauſe, and then the plainj 
moved to amend the memorandum, but the court denied the ti 
tion, ſa ing, he came too late, though all was in paper, Bu 
UA eriam. * 17 TTY N 
la a proceeding by bjll in C. P. againſt a member of 
liament, which was of Luſter term, and in Tinjty followi 
he pleaded the general iſſue; whereupon ifſve was joined of t 
term; the paper book of the iflue was made up ant! deliver 
whereby all the proceedings in the caufe appeared to' be of 7 
Rity term, without any continuance from Faſſes to Thinin, 
any eliaj pra patet, which is irregular : it was moved, i! 
the iſſue, as delivered, might be ſet afide for irregelarity. 
| Cur, This is a nice objection, it is mere matter of form, 
we think the continuance, or alia: "wa patet, are not nece 
| fary in the iſſue paper, it may be entered-at any time upon 
roll. So the rule to ſhew caufe was diſcharged, Wilts 
Rod H. P. 2 Will, zo. 10 
The declaration was not delivered four days before the 
el the term, defendant pleaded to the juriſdiction of the cou 
and, as he might by the courſe of the court, pleaded it w 
in the firſt four days of the ſubſequent term. The clet, 
avoid the trouble of making up the poſt roll; entered it wif 
ſpecial imparlance as of the ſubſequent term, which ſpoiled! 
plea. But the clerks. were ordered to make up poft roll, 1 
not to uſe theſe ſpecial impatlances, which Holt, C. J. 
were crgpt in of late, and were not known formerly. 
367. Vide 2 Rajm. 1208 ae, 1 
In aſſumpſit, after verdiR for plaintiff, a new trial was grit 
ed, on payment of coſts and bringing the money into cou 
and the fule was to try the fame iſſue. The plea roll int 
action was of Ea/ter term, and by the memorandum it appear 
that the bill was Exhibited in Hilary term before. Hut on the 
trial, the plaintiff did not proceed upon the ſame rofl, but made 
the plea roll as of Micbaelmas term, and à memorandum off 
of Trinity preceding. New trial was had, and plaintiff had ave 
again, but it was ſet aſide for irregularity, the plaimtiff not ＋ 


plain 
n, n. 
contin 
. in 
in x 


7 be 
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a 1 CY * 007} N13 7 han 10 3 O12 bil 
hel the ſame, cauſe, as it now appeared to be, and had not 
urſued the rule for a pew. trial, which was, 0 try the {ame iſſue 
was tri: in the firſi actian. Harpur v, Davy. Carth.,498. and 
this caſe was eitel Dubarune v. Chancellaur,, . 5 Mod. 399% 
th, 447. which, was tre/ſpaſy,,. Plea in abatement, demutrer 
ple, and judgment of ,re/pandeax, offer. After which the ge- 
xl iſſue was pleaded, and verdict for plaintiff, but ſet. a 
ricegularity ; becauſe, in the record of vH prius, the plain» 
E had omitted all the proceedings on the, plea in abatement, 
” ay 3 up, as if there had been no ſuch, plea, but only the 
neral iſſue. c 3 1. U fl. „% anon 09 bevyors mw nh aft 
On demurter to a declaration, one exception was, that the 
lion was diſcontinued, becauſe the declaration was. of Ai- 
nas term, and the plea - roll of  £2fer,, and there is no cone 
hunce from Aichaclmet to Hilarz, and from thence to 
ler, Sed, nan alles. Becauſe, by the courſe of the King's 
ub, they never enter continuavces until the plea, comes in, 
| gb the de HS 2 ſour, terms before, Cure 
w . Dudley., Vd: + $724 Salt. 119. 
Though it is the practice to make up, the iſſue, and enter 
gn a roll of that term, in which the plea was delivered, yet 
bzs been held, that à plea delivered in one term, may be en- 
d as of the ſubſequent term with an imparlance, as, where, 
In debt on bond, plea as ta. part, payment and demutrer 
r. On which defendant: moved, that the actign by the 
murrer was diſcontinued, the plea being only to part, and 
tfore plaintiff ought to have taken judgment by nil dicit as 
the reſidue, The court were going to give judgment for the 
fendant, when it was obſerved, that the plea was of this 


de; in, and therefore plaintiff might ſlill take his judgment by 
alh Gat for the reſidue, On which defendant alledged, that 
7. fi plea delivered was of the laſt term, and therefore the re- 
| | ought to have been made up ſo, But the clerks certify- 


| that it being only a plea to enter, the record might be 
We up either way. Wherefore the court would-not order it 
de examined, but faid there was trick for trick, Market v. 
jor. Ld. Raym. 1121. Salk. 180. Rs, 
was reſolved in Mymarl's caſe, 5 Rep. 75- That the 
iſe of the King's Bench is [i. e. in ſuits by bill], that although 
Plaintiff, after a bar pleaded, have day to reply two or three 
is, no mention ſhall be made in the roll of any imparlance 
ntinuance, But otherwiſe between the declaration and 
ain bar there, if that is of another term, for that ſhall 
the imparlance or continuance ; but no ſuch entry is 
22 made 
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made upon any replication, rejoinder, &c, ' Wherefore t 
ſhall be intended, when they are generally entered of rect 


that they were made in the fame term in which the bar, &. 
was pleaded, And by conſequence, here the plaintiff my 


take advantage of a condition contained in a deed pleaded | 
defendant, with a profert in curia of a precedent term. 
Defendants. demanded oyer of a charter ſet forth, à copy 
which was accordingly delivered to them, after which the 
put in their plea of nil debet, taking no notice of the . Tt 
| plaintiffs made up the iffue, and inſerted the prayer and ger 
the end of the plea, and demanded to be paid for it. On whit 
the court was moved to expunge it, for though the defendun 
had a right to ſee whether the plaintiffs may ſue, yet 
not bound to inſert the oyer, but may plead to the merits, 
the court held that the defendants were not bound to (et . 
what they craved oyer of, but that if the plaintiffs would 
themſelves of the ſetters patent being ſet out at large, tl 
ovght to do it by praying them to be inrolled at the head 
their replication, and ought not to do it at the defendant'se 
pence, and therefore ordered the oyer to be expunged, * 
Weavers Company qui tam v. Forreft tt al. Stra. 1241. 
Upon an iſſue of nul tiel record, notice of _— a 
of enquiry may be given upon the iſſue-book, as well 33 u 
a joiader in demurrer. Barnes, 176. Pratt. Reg. C. P. 
Long v. Lingood. Barnes, 249. : 
The want of a fimiliter is not aided or amendable. Stra. b 


Df making up the Idue. 


Of making up the Iſſue BY ORIGINAL, 


JJHEN the iſſue is by original, it is made up exactly in the 
ſame form in both courts, without any memorandum, in 
manner: 1 — | 
lurmont and ay, (the chief clerk's name if in B. R.) 
If in C. B. the protbonotary. | 
Trinity term [the term in which the iſſue is joined}, in the 
20th year of the reign of king George the Third, 
fler, ? C. D. late of Weftminfler, in the county of Mid- 
wit, J dleſex, gentleman, [according as he is named, ] 
was attached [or ſummoned, as the cafe is], and fo 
on with the declaration to the end thereof. 
And then begin a new line, and enter the pleadings and the 
ud of the venire, obſerving the entry if the iſſue is to he 
&d in a county palatine, or in caſe of a Welſh iſſue, to be tried 
de adjacent Engliſh county. * | 
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| 
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SSUES ought to be entered of the term they are joined : by 

I if not entered of that term, tis no reaſon to-ſet aſide th 
verdict. Pra. Reg. 232. „ a eee e 

But if the action is not laid in London or Middleſex, the de 

fendant ought not to give a rule for the plaintiff to enter hi 

iſſue the ſame term in which ive is joined, -unleſs notice of tri 

has been given. In a country cauſe the plaintiff is no wa 


bound to enter his iſſue the ſame term it is joined. Praxis C. 7 
24. Note on Reg. Mich. 4 Anne. Wo ove 
But if the action is in London or Middleſex, the plaintiſi ce 3! 
muſt enter his iſue, and bring the record into the office withii ! tri: 
four days after notice of the rule for that purpoſe, And if i Th 
the country, before the continuance day of that term, or judge «i; 
ment of nonproſs may be ſigned. Ie. Ind 
A nonproſs ſigned for want of plaintiff's entering the iſſ withſt 
was ſet afide as irregularly ſigned one day before the time limite eff 
for entering the iſſue by the rule expired. The rule wn Pu 
$* Unleſs plaintiff within four days next after notice ſhall cauſ vide. 
se the iſſue to be entered, which excludes the day of notic 0d tþ 
The rule was ſerved on Friday, and the iſſue roll brought it Bu 
on Tueſday following, on which day the nonproſs was ſignei dict 
Barnes, 318. | be 41 
Plaintiff's attorney had delivered the ſue, but not going o o 
to trial, defendant's attorney gave him a rule to enter the ill tur J 
and on affidavit made by plaintiff's attorney that the papers we! On 
miſlaid, the court ordered the defendant's attorney to give hi comp! 
a copy of the iſſue, in order to enable him the better to com dun 
ply with the rule. Yar v. Smith, Stra. 414. wich 
The iſſue muſt be delivered to the attorney or agent in tonn Lig 
If the attorney is not to be found, it may be left in the office Wit « 
and muſt be paid for at defendant's peril. 1 Barnes, 166. lace 


Vel. Rules and Orders, K. B. and C. B. 93. . 
An agreement to deliver the iſſue in the country is void 
1 Barnes, 280. 
In trials at bar, copies of the iſſue are to be delivered to 
Judges fcur days before the time appointed for trial. 
If judgment is ſigned for want of entering the iſſue, or 1 
returning the paper - book, it ſhould be by ni dicit. 


- 
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0 the venue is in Londen or Middleſex, and the defendant 
lives within forty miles of Londom, there muſt be cight 
by; notice of trial ®, excluſive of the day it is given—and if 
tk lives above forty milts from London, there muſt be fourteen days 
nice excluſive, Mieb. 1654. LL 

By ſtat. 14 Geo, 2. c. 17. .. 4. where defendant reſides 


te aflizes or fittings in London or We/lminfler, unleſs notice 
o trial has been given ten days at leaſt before trial. a 

This ſtatute ſays, that where defendant reſides above forty 
wes from town, there ſhall at haßt be ten days notiti' of trial : 
nd as there are not negative worde, it was held, that not- 
xeefſary.” Barnes, 305. N ! 
ad the venue is laid in town. 2 Black}. Rep. 1205. 

But in B, R, notice of trial was given the 22d of February, 
wied had only twenty eight days, and the commiſſion day was 
te 4th of March [which was ten days, incluſive both of the 
&y of notice, and the commiſſion day]; and it was held good. 
I Maſter Benton in 1771. | | 

On notices of trial; the diſtance from London is taken by 
amputed miles, and not by admeaſurement. Stre. 1216, 

dunday is a day within, notice of trial, unleſs it is the day on 
Fiich the notice was given. ” g * 
igbt days notice of trial was held to be bad, and the ver - 
dd obtained by plaintiff without defence was ſet afide, he 
pace of defendant's abode being in Ireland. Barnes, 297. 


— — — — — ——— ö 
The ford ede of bn | | | 
In —_— _— and 1 
C. D. defendant. 


Tike notice, that this cauſe will be tried at rhe fttings after this proſent * 
Mary term, ts be holden at Weftminſter-hall, in and for tht county of 
Malle. [If at the aflizes, ſpecify when and where to be holden. ] 

To, &c, arfendant's 'attordey. | | Yours Ge. 


nhſtanding this act, in ſuch caſe, fourteen days notice is ſtill 


Frurteen days notice of trial muſt be given, where defendant 
rides above forty miles from London, though be was arreſted in, 


* 


dove forty miles from town, no cauſe ſhall be tried either at 


V4 24; 4 aye ad PR 2M 
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At the back of the iſſue was written, „Take notice of trial / 


& at the next aſſiaes; and though there was no date or county, 
or attorney's name mentioned, yet being indorſed on the back 
of the iſſue, the court held it good: but that it would not be 


ſo on a ſeparate paper. Henbury v. Roſe. St. a. 1237. l 
If plaintiff concludes 10 the country, on the defendant's plea, nie 
he may give notice of trial on the back of the book; and if the of « 
ſpecial plea be afterwards waived, and general iſſue given, the | 
notice which was given on the ſpecial I ue, ſhall ſerve for the ¶ of c 
trial of the general iſſue. © | | | / 
Notice of trial upon the iſſue ſhall ſerve for notice of execut- pul 
ing a writ of enquiry, if the book is returned with a demurrer. | 
Hil. 8 Geo. 1. B. R. and Hil. 6 Geo. 1. C. B. but then the an 
plaintiff ought to give notice of executing the enquiry. ſitt 
If a cauſe has been ſuſpended four terms after iſſue joined, andin tice 
all caſes where there have been no proceedings for four termy, ex- 
cluſive of the term in which the laſt proceedings were had, a N. 
term's notice muſt be given before the eſſoign day of the fifth, ot de 
other ſubſequent term. Mich. 1654. —and Eafl. 13 C. 2. N 
C. B. —aliter, if notice given within. the year, having no regard not 
to the terms. Per Haſter Benton. n the 
A judge's ſummons, if no order is made, is no proceeding 
within the meaning of this rule: but in B. R. a notice of tial 21 
is held to be a proceeding, though countermanded but in C. B. att 
it is ſaid, that a countermand of notice of trial is no proceeding, giv 
Proceedings had ſtayed for twelve months, and plaintiff after- 
wards, on the firſt day of Hilary, gave notice of trial for the | 
aſſizes. Plaintiff had a verdict, which defendant moved to {et tin 
aſide for want of a term's notice, and obtained a rule /, which ful 
was afterwards made abſolute, becauſe the notice was not given Wl tin 
before the gn day. Barnes, 291. After ſuſpenſion of a cauſe 
for a year after it was at iſſue, the defendant is entitled to a thi 
term's notice of trial. Dougl. 71, the 
It was ſaid by B. R. in Harvey v. Potter, 1 Stra. 211: me 
That upon an old iſſue, if notice of trial be given before the on 
firſt day in full term, it is ſufficient, and need not be given be- m. 
fore the eſſoign-day. But in Begg v. Roſe, 2 Stra. 1164. it wi yet 


ſettled (on conſideration) that where a'term's notice of trial is 
required on an old iflue, the notice muſt be given before the 
Mign day, and that is a full term. . 
he court, on motion for a new trial, held, that the giving 
notice of trial at the end of half a year after iſſue joined, would 
. the neceſſity of giving a term's notice, till a year after the 


alt notice, which was given and countermanded, . \ 
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A term's notice of trial, or to revive proceedings, is not ne- 
ceſſary againſt a defendant, who has ſtayed them by obtaining 
an injunction, after the ſame is diſſolved. Boſworth v. Philips. 
CB. Tr. 11 Geo. 3. 2 Blackſ. Rep. 784. EN, 

Uſual notice is ſufficient, where delay has been ſor a year 
after iſſue joined, by an injunction out of Chancery, at the ſuit 
of defendant. Ruled. 1 Sid. 92. . 

Notice of trial is neceſſary, though the trial is put off by rule 
of court to a certain day. 2 Blackſ. Rep. 798. $ 

A continuance of a void notice of trial, given within the re- 
eular time, may operate as a new notice. 2 Black/. Rep. 1298. 

If defendant in any action in London or Middleſex, enters 
a ne recipiatur to prevent plaintiff from trying his cauſe at that 
{tting, plaintiff may proceed to trial at the next fitting, on no- 
tice given during the firſt fitting. Mich. 4 Anne, B. R. 

So if notice of trial be given for a day certain in London or 
Middleſex, and plaintiff is not ready to proceed, the cauſe may 
be tried the next fitting on like notice. 

And in either caſe, if the cauſe be not tried at ſuch next ſitting, 
notice is to be given as at firſt, unleſs it be made a remanet, and 
then no new notice is neceſſary. Vide 1 Barnes, 206. 

Notice of trial muſt be given to the agent or attorney in town. 
2 Barnes, 239. But where on an old iſſue it was given to the 
attorney in the country, it was held good. Vid. But notice 
given on the iſſue boot muſt be to the agent in town. 

Short notice of trial is /wo days. Pratt, Reg. 390. | 

The plaintiff cannot continue his notice of trial a ſecond 
time, i. e. he can give ſhort notice of trial but once: but if the 
full time be given by the notice of continuance, the word con- 
"tinue will not vitiate the notice. Barnes, 292. | ha 

Plaintiff gave notice of trial for the fir fl ſuting within term, 
then gave notice that he countermanded the notice of trial ſor 
the firſt ſitting, and continued it for the ſecond : the defendant 
made no defence at the trial, and plaintiff had a verdict. But, 
on motion, the court ſaid, that the plaintiff could not counter- 


mand and continue at the ſame time in one notice, and ſet the | | 


yerdict aſide, 2 Barnes, _ Pratt. Reg. C. P. 394 
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F. is in general true, that the deſendant in any action is not 
entitled to a, writ of niſi prius, vole the plaintiff has made 
default in proceeding to trial, But in every action in which the 
defendant is equal'y with the plaintiff an actor, ap in replevin, 
or guare impedit, the defendant may ſue out a writ of i prix, 
although plaintiff has not made default.in proceeding to trial. 

If defendant proceeds to trial by proviſoe, he muſt. give like 
notice in all caſes, as plaintiff would have been obliged 10 give, 
Eaſt. 165 1. B. R. * 
But in London or Midaliſex, if no notice has been given for 
trial, the defendant is not to take it by proviſee to try it in the 
ſame term; but afterwards he may take it by rg giving the 
like notice as plaintiff, ought. Mich. 1654. Pratt. Reg. 389. 

No trial by proviſoe can be had in London or Middleſex, till 
default made by plaintiff, after the iſſue is entered: op record ; 
nor in country cauſes, till the plaintiff has made default, in uy- 
ing his cauſe the next aſſizes after the iſſue is entered on record: 
and in neither caſe till a rule for trial by provi/ae, be entered, 
Prax. U. B. 24, — 4 

Defendant may try by proviſee before a whole term has inter- 
vened. Praft, Reg. 307. : 

There muſt, be a rule for trial by proviſoe. Dodſon v. Taylor. 
2 Stra. 1055. and a nonſuit was ſet aſide for want of ſuch. rule. 

If defendant. does not proceed to trial by proviſee, according 
to his notice, or countermand in time, plaintiff ſhall have his 
coſts to be taxed. ö 

' Defendant gave, notice of trial by proviſee, and the plaintiff 
alſo, gave notice of trial; neither went on to trial, or countet- 
manded; and both got rules far, coſts for not going on to trial. 
The prothonotary doubting whether both were entitled to coſts, 
the court held, that as both ſides gave notice of trial, and neither 

- Proceeded to trial, each ſide was entitled to colts. Reading v. 
Grafion. Mich. 13 Geo. 1. Pract. Reg. 405. : 

n error, in fact, the defendant may carry the cauſe to trial 

without proviſce, * . . 

The defendant cannot, in any cauſe in which the king is 
party, whether civil or criminal, ſue out a writ of niſi prius with. . 
proviſoe, becauſe a default cannot be imputed to the king. 

Trial by proviſce has now almoſt fallen into diſuſe, ſince the 
flat. 14 Geo. 2. c. 17. has provided, that if after iſſue joined, the 
cauſe is not carried down to be tried according to the courſe of 
the court, the plaintiff ſhall- be eſteemed * nonſuited, and 
judgment ſhall be given for defendant as in caſe of a nogſuil. 


Of 


Lare „ rr ee 


=> 
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CUNTERMAND * of trial at the aſſizes muſt be in writ- 
ing at leaſt ſix days before the intended trial, and before 
commiſſion-day. 14 Geo. 2. c. 17. CONE 
So if the cauſe is to be tried at the ſittings in London or Ven- 
minſler, if defendant. reſides above forty miles, But if the cauſe 
js to be tried at the ſittings, and defendant reſides within forty 
nile: of London, then ive days notice of ' countermand, before it 
is to be tried, is ſufficient.” My. Om ted 
A Sunday is a day within ſuch notice; and where the com · 
miſſion day was Mandoy, and countermand given on Saturday, it, 
was held well. Barnes, 355. otras 
A countermand of notice of trial may be given in the coun- 
try, and notice may be countermanded, though the cauſe is 
made a remanet, Pract. Reg. 39% ' © heart 5. 
The cauſe was tried upon a day to which it was continued by 
a ſecond countermand, and defendant making no defence, the 
verdict was ſet aſide, it being only in the plaintiff's power ta 
continue his notice once in a term. Strg. 1119. N 
Proper notice of trial was given, and countermanded; a 
ſecond notice of trial was given, but therein the name of the' 
cauſe was omitted, The ſecond notice was afterwards conti- 
nued, and the name of the cauſe inſerted in the continuance, 
ard thereupon the cauſe was tried. The court were of opinion, 
that the ſecond notice being bad, could not be helped by the 
continuance, and ſet aſide the verdict. Barnes, 297 F 
Action was in Cornwall : notice of trial was given in town, 
and countermanded in the country three days before com miſſion 
day, Queſtion was, Whether this was a good countermend, to 
prevent coſts for not proceeding to trial, defendant having ſent 
2 witneſs from Londen, who had got as far as Exeter before he 
heard of the countermand. Per Cur, Notice of trial cannot 
de given in the country, but may be well-countermanded there : 
and though by that praQice defendant is put to an inconveniencs 
in this caſe, yet the inconveniences which muſt neceſſarily ac- 


* . 


1— —‚ — 
* 


* The form of notice of countermand ; 
| A B. plaintiff, 


In the againſt 
C. D. defendant, 
Take notice that I do hereby countermand the notice of trial given 
you in this cauſe, Dated, Se. Your's, 


J. M. plaintiff's attorney. 


To Mr. O. P. defendant's attorney. 
| crue 
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crue from the contrary practice, would be much greater. The 
countermand would have been good, if given but twy days be- 
fore commiſſion day. Barnes, gn. 1 5 
In caſe plaintiff give notice of trial, and don't go to trial ac- 
. cordingly, the defendant, upon motion, ſhall have his coſts of 
attendance to be taxed, unleſs the plaintiff countermand his no- 
tice in convenient time, or ſhew cauſe to be allowed by the 
court in excuſe of ſuch coſts. Mich. 1654. 8 
If plaintiff gives notice, but does not proceed to trial, where- 
by coſts are taxed for defendant, and afterwards gives freſh no- 
tice [perhaps with deſign to put the defendant to further cofis), 
yet the court' will not ſtay the trial till the firſt colts are paid 
[except in ejectment], becauſe the defendant has remedy for 
them: and if the plaintiff ſhould not try the cauſe purſuant. to 
his ſecond notice, the defendant will again have coſts, and the 
like remedy to obtain them. I Sid. 279. And. 17. Salk, 255+ 
Lad. Raym. 697. „ N 
Defendant moved the court for an attachment againſt his at- 
torney, for not acquainting him that he had received notice of 
trial, whereby plaintiff obtained a verdict without defence, It 
appeared, on ſhewing cauſe, that the omiſſion was owing to 
the negle& of B. the attorney's agent. But the court held that 
to be no defence for the attorney, as he is anſwerable to bis 
Client, and his agent to him. The party in this caſe ought not 
to be put to his action, but the matter ſhould be determined in 
a ſummary way. Let an attachment go, Collins v. Griffin, 


Barnes, 37+ 
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Of putting off /T&1AL. 


ON an application. to put off a trial for want of witneſſes, 
there muſt be notice given of the intended motion, and an 
affidavit made of the abſent witneſs being a material one, in 
which the party muſt ſwear that he is adviſed and believes the 
perſon to be a material witneſs z and that he cannot · ſaſely pro- 
ceed to trial without his evidence, and that he has hapes and 
expectation of procuring the preſence of the-witneſs at ſome 
future reaſonable time (ſpecifying it]. Burr. Rep. 4 pt» 1814. 

The affidavit regularly muſt be made by the defendant hin» 
ſelf, for no one elle can juſtly ſwear that the abſent perſon is 8 
material witneſs, Fort. Rep. 396. Barnes, 437. 

But there may be caſes where a third perſon can, ſwear an- 
other to be a material witneſs, when the defendant cannot; as 
where a factor ſells goods for his principal, and ſends them by a 
porter; here the factor knows the porter to be a material wit- 
tels, but the principal does not. Vide Barnes, 448. 

This application to the court muſt be made two days at leaſt 
before Lhe day of trial. Barnes, 442. And an offidavit alſo of the 
ſervice of ſuch notice on the oppoſite party muſt be then pro- 
duced and read, or the court will not grant a rule to ſhewcauſe. 

Motion to put off trial which was to be the then next day. 
Motion too late. Barnes, 438. + | 

The affidavit to put off trial on account of the abſence of a 
material witneſs, is to the following effect: | 


In the King's Bench. A. B. againſt C. D. 


C. D. of, Cc. the defendant in the above cauſe maketh oath, 
that J. M. formerly a ſervant to this deponent [as the cafe 
may happen to be}, is a material witneſs for him in this eauſe, 

as he is adviſed and verily believes, and that he cannot ſafely 
proceed to trial therein without his teſtimony : And this de- 
ponent further ſaith, that the ſaid J. AH. now is, and for 
about laſt paſt, hath been in the county of L. 28 
this deponent hath been informed, which information he 
verily believes to be true; but in what part of L. he this de- 
ponent does not know, nor can at preſent diſcover, although 
he hath done his utmoſt endeavours to find out where he is, 
in order to ſerve him with a ſubpana to teſtify for deponent 
in this cauſe ; but this deponent ſaith, that he hopes and ex- 
pects to be able to procure his preſence by the firſt day of 
next Michaelmas term, becauſe he hath been informed by 
L. A. [brother to the ſaid J. M.] that the faid J. M. will 
be in London in the month of October next at fartheſt ; which 
laſt information deponent alſo verily believes to be true. 

Sworn, Ce. | G. D. 

| An 
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An aMidavit in common form may be ſufficient to put of 
trial, where no cauſe of — — appears ; but where pitol 
ca ofe of. ſuſpicion, j it may in ſome cafes be neceſſary to ſatisfy the 
court, that the perſons abſent are really material witneſſes; tha 
there has been no liches or neglect to procure their tefficmo! 
and that there is a reaſonable expectation of their future Ate 
ance, "Burr. 4 pt. 1514. Barnes, 448, 

And if the witneſs is abroad, Ru, of the juriſdiQion of the 
court; as in France, the affidavit ſhould (3 — he is willing to 
come. Sir Rich, Warſtey, Bart. v. Biſſet. Hil. 22 Geb. 3. B. K. 1 

So in C. B. motion for. putting off a trial, for that a material 
witneſs is out of the way, and cannot be had at the trial, muſt 
be made at Jeaſt two days before the day for Which the notice of 
trial Was given. R and Coſ. of Pratt, GP. 98, 10% 150, 
Prack. Reg. C. P. i! 400. Barnes, 319, 20. 39. 

But if it appears, ha this witneſs who is {worn to be a mite 
rial witneſs, went ovt of town, or abroad, or beyond ſea, after 
the notice of trial was given, the court will not put off the trial 
for it ; as the defendant might have ſubpena' 7 him in time. 
Barnes, 326. 

Afndabit was made by the defendant's wife, that the defend- 
ant was gone ta ſea ; and A. B. a material witneſs as ſhe believed 
with him. —Affidavit not ſufficient. Barnes, 437. 

If a trial is put off, the practice is only to put it off dl next 
term, and not for a longer period. Barnes, 440. 

On motion to put off a trial, the court ſuffered affidavits to 
be read taken before a vice;coaſul abroad. Such affidavits are 
conſtantly received and read at the council-board, It is not tea- 
ſonable to expect that ſuch ſort of affidavits ſhould be taken be- 
fore, commiſſioners, Barnes, 466. 

An affidavit to put off tial "wr abſence of a witneſs muſt 
when he will return. | 
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Y the 4 & 5 Anne, c. 16, , 8. It is enacted, “that in 
any aQions brought in her Majeſty's courts 'of record ar 

Maſiminſter, where it ſhall appear to the court, that it will de 
proper and neceſſary, that the jurors who are to try the iſſues 
in any ſuch actions, ſhould have the view of the me 
lands, or place in queſtion, in order to their better underſtand- 
ing the evidence that will be given upon the trials of fuck iffies z 
in every ſuch cafe, the reſpeRive courts, in which ſuch ations 
ſhall be depending, may order ſpecial writs of  difringas of 
habeas corpora to iſſue, dy which the ſheriff, or ſuch othet of- 
ficer to whom the ſaid writs ſhall be directed, ſhall bs com- 
manded to have fix out of the firſt twelve of the jurors 
in ſuch writs, or ſome greater, number of them, at the place in 
queſtion, ſome convenient time before the trial, who then and 
there ſhall have the matter in queſtion ſhewn to them by two 
perſons in the ſaid writs named to be appointed by the court; 
and the ſaid ſheriff, or other officer who is to execute the ſaid 
writs, mall by a 1 2 return upon the ſame, certify that the 
view hath been according to the command of the ſaid 
writs,” | i + + 42% 8 

And by 3 Go. 2. c. 25. f 14. Where a view ſhall be 
allowed in any cauſe, in foch caſe ſir of the jurors named in 
ſuch panel, or more, who ſhall be mutually conſented to by 
the parties, or their agents, on both ſides ; or if they cannot 
ꝛgree, ſhall be named by the proper officer of the reſpective 
courts of King's Benth, Camman Pleas, Exchequer at Wiftminfler, 
or the Grand Seſſibn in Wales, and the Counties Palatine, for the 
eauſes in their reſpective courts, or if need be, by a judge of 
the reſpeAive &burts where the cauſe is depending, or by the 
julge or judges before whom the cauſe ſhall be brought on to 
trial reſpectively, {hall have the view, and ſhall be firſt (worn, 
or ſuch of them as' appear upon the jury to try the ſaid cauſe, | 
before any drawing as aforeſaid; and ſo many only ſhall be 
drawn to be added to the viewers'who appear, as ſhall, after 
all defaulters and challenges allowed, make up the number of 
twelve to be ſworn for the trial of ſuch cauſe.” | 

As the having a view was not by either of theſe ſtatutes made 
a matter of courſe, though ſuch a practice had prevailed, and 
had been abuſed to the purpoſes of delay, the court thought 
it their duty to take care, that their ordering a view ſhould not 
obſtruct juſtice, and prevent the caufe from being tried; 
and they refolved not to order any one more without an en- 
quiry into the neceflity of it, dnleſs the party ptaying it would 
come into ſuch terms as. might prevent an unfair uſe being 
made 
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made of it; and therefore the judges clearly held, that © the act 
of parliament meant, a view ſhould not be granted, / unleſs the 
court was ſatisfied that it was proper and neceſſary;“ and 
they thought it better that a cauſe ſhould be tried upon a view 
had by any fix, or by fewer than fix, or even without any view, 
than be delayed for a great length of time. Vid Burr. Ry, 
4 parte 253, Ce. 1 43 45443 
The rule which was made in a cauſe then depending, aſter 
what the judges had ſaid, was univerſally approved of, and hay 
een the precedent for like rules for a view ſince that time.— 
t was 8 rule for a view to be bad by a ſpecial jury, and was 
drawn up in theſe words: 4 Ya 


Pierce, Eſq; v. Earl of Fauconberg, and others,” 


« By conſent of counſel on both ſides, it is ordered, that 


there iſſue a writ of di//ringas juratores, to be directed to the 
ſheriff of the county of York; in which ſhall be contained i 
clauſe, commanding the ſaid ſheriff to have fix or more of the 
firſt twelve of the jurors to. be impanelled and returned to 
try the iſſue between the parties, at the place in queſtion, be- 
fore the time of the trial of the ſaid iſſue, to wit, upon, &c. 
And that B. R. upon the part of the plaintiff, and J. M. on 
the part of the defendant, ſhall attend on the ſame day, and 
ſhew the matters in queſtion to the ſaid ſix or more of the fuk 
twelve of the ſaid jurors; and that the expences of taking the 
ſaid view ſhall be equally borne by both parties, and no exi- 
dence ſhall be given on either ſide at the time of taking thereof,” 
And by the like conſent it is further ordered, that in caſe 
no view ſhall be had, or if a view ſhould be had by any of the 
ſaid jurors [whether they ſhould happen to be any of the twelve 
jurors who ſhall be firſt named in the ſaid writ or not}, yet the 
ſaid trial ſhall proceed, and no objection ſhall be made on either 
ſide for want of a view, or that a view was not had by any of 
the twelve jurors firſt named, or for that it was not had by any 
particular number of the jurors named in the ſaid ayrit, or for 
want of a proper return to the ſaid writ,” “ 

The foregoing rule was made abſolute at once, being con- 
ſented .to by both parties ; but afterwards there uſed to be an 
' affidavit always to obtain a rule for a view, whether the caule 
was to be tried by a ſpecial jury or a common jury, which the 
court ſometimes made abſolute in the firſt inſtance, at others 
they granted rules to ſhew cauſe. —But now a motion for a view 
is become a motion of courſe, without an affidayit, 


Ot Trial, + 221 


Of granting a View. 
If the trial is to do by u pero ary, the role runs this + 


« E Sad, at Rims ths » wel of, . 
(if in writ is an cor para juretorum| 

* words © taki thereof, in the above — rule; and 
he additional clauſe is in dec terms: The plaintiff Cor the 
defendant, whoever prays the view conſenting that in caſe na 
view gp er * 45 1 he had * he the ſaid 
jurors, whet to be an ve jurors 
| 100 ſhall be firſt named in the ſaid molt, or nc; yet the ſaid 
tial ſhall proceed ; and no objection ſhall be made on either 
le, on account thereof, or for want of a proper return to the 

writ,” 


| the trial is to be by a common jury, the dle runs thus face 
the 3d of Geo. 2. c. 28. - 


« [t is ordered, that there iſſue a writ, of ai fringe jurator 

„e e be directed to che ſheriff of the county of I in which alt 
to contained a clauſe, commanding the ſaid ſheriff to have ſix, 
n ſome greater number of the jurors, to be impanelied and re» 
med to try the iſſue between the parties, who fhall be mutu- 


Kn 


ly conſented to by the ſaid parties, or their agents, at the 
nd face | in queſtion, before the time of che trial of the ſaid ifue, 
r vit, upon, &c. And that B. R. on the part of the plain- 

it, and J. 2 of the defendant, ſhall attend on 


ie ſame day, and the matters in queſtion to the faid 
b * — number of the ſaid jurors, who half be 
, ted to as aforeſaid ; und chat the expentes of 

rey: fe faid view ſhall be equally borne” by both parties; 
r no rims fl be geen 8 om 2p tm bat 
| ig thereof.” T | 


of — clauſe added to this rale is as follows: 
2 6 The plaintiff ſor the defendant, whoever prays the view] 


2a leoting that in caſe no view be had, or if a view ſhall be 
u by any of the jurors, whether they ſhall happen to be. fix 


on- ay particular — =. of rors who ſhall d. be fo ſo mutually 
. ited to as aforeſaid; g Ot ſhall proceed, and 
- d objection ſhall be mate on either ſide on r e * 
— vent of a proper return to de ſaid writ,”, overt e 
jen : 


A rule for a view is in the following form: 


end x It is ordered, that there iſſue a writ of 'diffrinigas 
led. L jaratercx.to be directed to the-ſheriff of the county of 


Vor. I, | 2 Eſſe * 


{ 
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Eſſex, and containing a clauſe commanding the ſaid ſherif 
to cauſe fix or more of the jury impanelled and returned to 
try the iſſue between them, whom the ſaid parties ſhall mu- 
tually chooſe to take a viewof the place in queſtion, before the 
day of the trial of the ſaid iſſue, to wit, on edneſday the 
day of next, and by conſent of both parties it is 
- further ordered, that R. D. yeoman, on the part of the 
” plaintiff, and B. L. yeoman, on the part of the defendant 
hall attend the ſame day and ſhew the ſaid place to ſuch c 
the jury as ſhall be ſo choſe to view the ſame, and that the 
expences of the ſaid view ſhall be equally borne by but 
| parties, and no evidence on either ſide ſhall be given at the 
time of taking the ſaid view. | oo 
| K 25 By che c 


Upon the motion of 
Mr, Erſkine. | | 
Diftringas j GEORGE the third, by the grace of God, c 
Juratores, {Gree Britain, France, and Ireland, king, de 
for a view. J fender of the faith, &c. to the ſheriff of Suſe 

. greeting : We command you that you diſtrain the ere 
. perſons named in the panel annexed ta. this writ, the jun 
ſummoned in our court before us, between 4. B. plaintif 
and C. D. defendant, by all their lands and chattels i 
our bailiwick, ſo that neither. they nor any one by ther 
intermeddle therewith, until you ſhall haye another,prece 
thereon from us; and that you anſwer. to us of the ul 
of the ſame, ſo that you may have their bodies , before « 
at W:/imin/ier on Wedneſday after the morrow of All Soul 

or before our juſtices affigned to take the aflizes in ya 
county, if they ſhall firſt come on Monday the ſecond « 
September at Horſham in your county, according to the tor 
of the ſtatute in ſuch caſe lately made and provided, tomake 
_certain jury of the country between the parties 
of a plea of treſpaſs, and to hear their judgment thereupe 
of many defaults ., And in the mean time, according to ti 
ſorm of the ſtatute in ſuch caſe lately made and provided, v 
command you that you have fix of the firſt twelve of the! 
jurors, or any greater number of them, at the place io quei 
upon the twentieth day of Auguſ next enſuing, w 
ſhall have view of the ſaid place in the preſence of J. A 
on the behalf of the plaintiff, and V. F. on the den 
of the defendant, appointed by our court before us 
-- ſhew the ſaid place to the ſaid jurors, and chat in Wi 
manner you ſhall execute this our precept, you make ret 

24 I 
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to us at Nefminffer, and to our juſtices at the ſaid aflizes, 
remitting to us this our writ, _ | | 
Witneſs, Ee. | | |; 

Another form differing from the foregoing at the ®, 

hid in the mean time, according to the form of the ſtatute in this 
caſe lately made and provided, we further command you: 
that you cauſe fix of the firſt twelve of the ſaid jurors im- 
panelled and returned to try the iflue joined between the ſaid 
parties, or as many more of them as you ſhall think fit, to 
take a view of the place in queſtion, on the day of, 
Cc. and that the ſaid jurors meet On the ſame day at the 
houſe of E. F. [as is the rule for the view] in your county, 
and proceed from thence to view the ſaid place in the pre- 
ſence of J. H. on the part of the plaintiff, and F. X. on the 
part of the defendant, appointed by our court before us, to 
ſhew the ſaid place to ſuch of the ſaid jurors as ſhall come to 
view the ſame, and that you make appear to us at We/ftminfler 
on the ſaid next after in what manner you 
ſhall have executed this our precept, and that you have 


then there this writ. Witneſs, &c. 
In the Common Pleas, the method is the ſame, except that 
inſtead of the diffringas juratores for a view, their proceſs is the 


babes a juratorum. | 

Rule for a view on the face of the declaration (which was 
kr obſtructing a water courſe) denied ; tis never granted with- 
„ except an action of waſte, Barnes, 
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Of examining, a Witneſs going abtoad, upon I. of 
| TERROGATORIES, - 

Ir a witneſs be going beyond ſea, fo that he can nga 

1 attend the trial, he may by rule of court be e m 
one of the judges of the court upan ee wk — i Bla 
of the time of the examination mu iven to the attorn * If 
the otber ſide, ho ſhall be at Nlberty alſo to eroſs exa before 
him; and the depoſitions ſo abun may be read as evidence x tepoſſ 
the trial. le it 
The interrogatories for the exeminatien of a witneſs aul, wit 


when drawn up, be ſigned by counſel, and the depoſitions when 
taken are copied by the judge's clerk, for each Party, and ſhall 
be read ih evidence on the trial of the cauſe. 

A witneſs cannot be examined upon ir aur in before 1 
judge without conſent. Barnes, 447. 
If a witneſs is at a diſtance, a rule muſt be obtained to ex2- 
mine him before commiſſioners ſpecially appointed, and approv- 
ed of by the oppoſite party. Upon which a writ of dedinu: 


poteſlatem iſſues, which js annexed to the e and 
the commiſſioners Oy the anſwers under their with 


The form of i interrogatories for the examination of s witneh: 


Interrogazaries f for þ err ogatories tq b, | 
the plarntiff. J —— to be prod 
mined on the part and behalf of 4. = plainti 
_ defendapt, before - 11 65 K 15 Ne Sa one of wh 250 
1 0 8 cap 0 1 1 27 3 * 
ſaid ur 7 — nex n 
the 20th year ac 17 of dee er M. Tb 


Imprimis, Do you know the parties, plaintiff and defendant, 
in the title of theſe interrogatories named, or either of them, 
and which of them, and how long have you known them, 
either, or which of them ? declare. 

Secondly, Do you, &c. [and ſo on putting the queſtions ne- 
ceſſary for his evidence. 


Interrogatories 7 8 to be adminiſtered, &. lu 
the defendant, { before. ] 


Great nicety is required in drawin interrogatories, and par 
$iCular care muſt be taken in ins them, that the queſliond 
are not too leading. 

Where a witneſs will be abſent eighteen months, the court 
will not grant a rule ni to put off trial, without _— 
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0f examining a Witneſs going abtbadſ upon In- 
TERRQGATORIES. 


to make 4 trial elſe;” flating the miture of _—_ de- 
—4 and what the witneſs ws © prove. Lord v. Cote, 
Hart. Red. 436. 
If a Liege going to ſes, be etitited by intettogatories 
kfore a judge, and the trial comes on before he is gone, his 
aol ſhall not be read, but he theft äàppesr: for the 
tile in ſuch cafe is made bit a e of his zblente. alk, 
bot, hog 
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Of Trial by a Seecrar Jury, 


Y the 3 Geo. 2. c. 25. f. 15. Whereas ſome doubt hat 
„ been conceived touching the power of his majeſty” 
& courts of law at VMeſminſter, to appoint-jurics to be fry 
1% before the clerk of the crown, maſter of the office, prothimetaries 
66 or other proper officer of ſuch reſpective courts, for the trial 
4c iflues depending in the ſaid courts, without the conſent of th 
te proſecutor or parties concerned in the proſecution or ſui 
++ then depending, unleſs ſuch iſſues are to be tried at f 
5 bar of the ſame courts : © Be it declared and enacted by d 
* authority aforeſaid, that it ſhall and may be lawful to xr 
« for his majeſty's courts of King's Bench, Common Pleas, 1 
« Exchequer at Miſiminſter reſpectively, upon motion made 0 
ce behalf of his majeſty, his heirs or ſucceſſors, or on the mc 
« tion of any proſecutor or defgndant in any indictment or is 
ce formation for any miſdemeanor or information in the natu 
« of a quo warrants depending, or to be brought or proſecute 
be in the ſaid court of King's Bench, or in any information de 
& pending or to be brought or proſecuted in the ſaid court 
* Exchequer, or on the motion of any plaintiff or plaintiffs, dif 
ant or defendants, in any action, cauſe, or ſuit whatſoever, i 
« pending, or to be brought and carried on in the ſaid courti 
« King's Bench, Common Pleas, and Exchequer, or in ay 
« them; and the ſaid courts are hereby reſpectively authoriſe 
$ and required, upon motion as aforeſaid in any of the 
« before mentioned, to order and appoint a jury to be ſtruc 
t before the proper officer of each reſpective court for the tri 
« of any iſſue joined in any of the ſaid caſes, and triable by 
4 jury of twelve men, in ſuch manner as ſpecial juries have dec 
« and are uſually ftruck in ſuch courts reſpectively, upon ti 
at bar had in the ſaid courts; which ſaid jury, ſo ſtruck as ac 
« ſaid, ſhall be the jury returned for the trial of the ſaid iſſue. 
By the 24 Geo. 2. c. 18. The perſon or party who it 
« apply for a ſpecial jury ſhall not only bear and pay the ſe 
5 for ſtriking ſuch jury, but ſhall alſo pay and diſcharge illi 
% expences occaſioned by the trial of the cauſe by ſuch ſpeci 
e jury, and ſhall not have any other or further allowance | 
a the ſame upon taxation of coſts, than ſuch perſon or pil 
% would be intitled unto in caſe the cauſe had been tried by 
&« common jury; unleſs the judge, before whom the cauſe 
4% tried, ſhall immediately after the trial certify in open co 
under his hand, upon the back of the record, that the (an 
« was a cauſe proper to be tried by a ſpecial jury,” 
And by the ſame ſtatute, No perſon that ſhall ſerye vp 
* a ſpecial jury, or be returned, ſhall be allowed or tak: 


« (y 
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8 
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« ſuch ſerving on any foch jury, more than the judge who 

« tries the cable ſhall ik rfl, not 8 57 15. 

u excepting cauſes where à view hath deen directed. 
The method of ftriking a ſpecial jury is,as follows : 3 
The ſberi or under- Heri attends the mer of B. R. or pro- 

thmtary of C. B. with the book or lift of freeholders or perſons 

qualified to ſerve on Juries* And the maſter or protbonstary, in 
the preſence of the' attornies of both parties, names thereout 
firy-eight, of which twelve are ſtruck out on each fide, and the 
remaining twenty-four arg to be returned by the ſheriff to try the 
due ; w_— either -- the parties ſhall neglect to attend the ma- 

or prothonotary ſtriking a ſpecial jury, the ma/ter. or prothe- 

— — behalf of the Spfent pariy, Bll ſtrike ks 

nen. Trin. 8 V. 3. 1 Lil} Prod, Reg: 12, 123. 1 Salh. 


405, Ee. 
On a motion for 2 ſpecial jury, ho notice of the motion or 
fidavit of the facts is neceſſary. . r 
Motion in C. B. for a ſpecial jury as of courſe; but before 
the rule was drawn up, the ſecondary, doubting, prayed the 
direftion of the court, And it apyearjng that common jury 
xocels had been awarded, iſſued, and returned, and that the 
cuſe ſtood as a remanet in the ch. juſtjce's paper, the court re- 
fuled to grant a ſpecial jury: though in country cauſes between 
res and aſſiz es, the praftice is otherwiſe, Barnes, 461. | 
So after a venire facias and return filed, the court held the 
_ for a ſpecial jury too late. Clarke v. Sheppard, Barnes, 
After a common jury returned in Middleſex, and the cauſe made 
1remanet by conſent, at the fitting after laſt term, defendant 
loved for a ſpecial jury, offering to take notice of trial, for the 
kcond ſitting in this term, and obtained a rule to ſhew cauſe, 
which was diſcharged. Per Cur. This has been done between 
Meer and affizer, but we cannot delay plaintiff in this caſe with- 
vut conſent, Death or other accidents may happen. Barnes, 
449 . * 0 | FIN | 
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Fo HE niſi pr ins roll or record contains a full ſtate of all the 
pleadi 1 im, awards of writs, and other things in 


td cure che cauſe, engroſſed on a ſheet of parchment. with a 


double half=crows lamp. It is now. made the e, 

though 22 by the clerks i in court, A 
For the better n ing of 11 mapa * Kar, 

diſtringas, and habeas. corpora — uh. 

to Lord Chief Baron Gilbert: Hi ory of "the Se! 7 


228 


che ſubject is fully diſcuſſed, 


The nf prin record is made op in te following mane: 
| Houſe: In C. B. 


In B. R. 
[When by bill.) 


Pleas before our lord the 


king at H/e/tminfier of wo—m— 

the term in which iſſue is join 
ed] in the 22d yeat of the reign 
of our ſovereign. lord George 
the Thisl, , by — grace 4 Gad, 
Fc. and in the FA our 
Lord 1 782. 4 


Roll Stormont and Way. 


Surry, to wit, Be it re- 
membered, c. [copy the me- 
morandum and the whole iſſue 


from the plea - roll verbatim, to 
the end of the award of the 


„ 


king at Meſiminſſer of the term 
of the Hely Trinity, in the 
22d year of. the reign of our 
ſovereign lord George the Third 
by the grace, Ic. and in the 
year of our Lord 1782. 
Surry, to wit. The jury 
between A. B. plaintiff, and 
L. D. defendant, of a plea of 


nn 


tached to — 2 


- as, &c. [to the end of the ihe 
and award of venlre.J-- 


jury between R. R. . 


Wben againſt indifferent per 
ſons not privileged, }%! 
1 

at We/imiifler 

the Right Han- A locd 

Loughborough and bis compte» 

nions, juſtices of our loi the 

king of the bench of Hel 
term in the 22d year of the 
reign. of our ſoy loud 


Sec. 
| Roll. 
Hertfordſhire, G L. und 
&c. gontlamans was at- 


plea, &c.—and whereapon the 
ſaid R. complaineth that where 


In this court the blade i 
written but once, at the be- 
ginning, unleſs on n change, 
or death of the chief juſtice, 
or on an old record, in which 
caſe a ſecond placita is wit 
ten 3j— 

Hertfordſhire, to wit. The 


and C. L. late of 


get 
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is reſpited before our gentleman in a plea of is 
ord the king at F/efminfler reſpited here until on the morrow 
until Saturday | newt. after . the 7 All-Souls, unleſs our lord the 
nerrow of All. Sault, unleſs his king's juſtices aſſigned to take 
majeſty's juſtices aſſigned to the aſſizes in the county afore- 
bold the affizes in the county ſaid, by form of the ſtatute in 
foreſaid, ſhall fuſt come en ſuch, caſe made and provided, 
ſburſday the 26th day of Fuly ſhall come before on [the day 
in the ſaid county, according of the affizes] at [the place. 
to the form of the ſtatute in where to be bolden]- in the 
that caſe made and provided for county aforeſaid, for. default of 
default of the jurors, becauſe the jurors, becauſe none came. 
none of them did appear. Therefore let the ſheriff have 
Therefore. let the ſheriff hau the bodies of the ſeveral per- 
the bodies F the faid jurors, to ſons, mentioned in the panel 
make the {aid jury between the annexed to the writ of babeas 
puities aforeſaid, at the ſame corpora juratirum, and be it 
place, And be it known, that known that the juſtices. here 
the writ of our ſaid lord the in this ſame court, in this term 
ling, in this caſe upon record, delivered a writ thereupon to 
was delivered to the under ſhe- the deputy of the ſheriff. of the 
if of the county aforeſaid the county aforeſaid, to be execu- 
18th day of June [the laſt day ted in due form of law, &c. 

of the term] in this ſame term, 

defore our Jord the king at 

W-Amin/ler, to be executed 


IE SENS 


-of WY according to law, at bis peril. 

at- | 

7 In the King's Bench they always enter a ſecond placita, though 
they go to trial the ſams 2 hs is joined, becuſe 


inciently they bad not buſineſs to employ the coutt every day 
in term, - ſo that continuances uſed to be entered from one day 
— in the ſame term · Wherets in the 1 
no ſecond ta, thivvph they go to the 
tam iſſue is joined, e yr tt ſince ſach 
placita came in uſe, inſtead of entering the continuanee by 
Uicecomes now m/it byeoe to the vent facias. of rats 
If the cauſe is a town cauſe, to be tried either at WW/eAmingler 
Hall or Guildhall, the jurata will be as follows: 5 5 0 
3 B. R. . ee eee 
ſex, to wit. Thejus | Middhſex, to wit, The jus 
7 between 4, B. plank, and ry between K. R. plaintiff, and 


* C. . 


the 
0. 
e 


— 
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| In B. K. 
C. D. defendant in a plea of 
——— is reſpited before our lord 
the king at We/tmin/ter, until, 
&c. [ſome day 'after the firſt 
return of next term] unleſs the 
king's right truſty and- well- 
beloved William earl Mansfield, 
his majeſty's chief juſtice, af. 
ſigned to hold pleas before the 
king himſelf, ſhall firſt come 
on the I day of the ſittings] at 


In C. B. 

GT. 1 late of 3 . Kc, en- 
tleman, in a plea of — z 
reſpited here until the morrow 
of All-Soyls,” [return of hab, 
__ — Alexander lord 
oughborough king's chief 
juſtice of the neh * af. 
ſigned by form of the ſtatute in 
ſuch caſe, ſhall come before an 
Tueſday the ——day of= [the 
day of the fittings] 172 


Weftminſter Hall, in the ſaid fer in the great hall of pleu, 


county, according to the form 
of the ſtatute in that caſe made 
and provided, the ſame day is 
given to the-parties aforeſaid at 
the ſame place. n 

In a town- cauſe the ſciendum 
at the end of the jurata is 


omitted in B. &. 


I the dal ie in Lande, inf 


ead of WiAminſler 
Guildhall of the city of London aforeſaid, &c. 


there commonly called %. 
minſler Hall, in the ſaid county 


of Middleſex, for default of the 


jurdrs,” becaufe none of them 
came, therefore let the ſherif 
have the bodies of the ſever 
perſons mentioned in the pa- 
nel annexed to the writ of by- 
beas corpora juratorum, And be 
it known that the juſtices here 
in this ſame coprt, in this term, 
delivered a writ thereupon to 
the deputy of the ſheriff of the 
county aforeſaid, to be execu· 
ted, &c. 


Hal, oy 


When the ſuit is in B. R. by original, there is no memorandum 
at the beginning, as when by i//, ſo that the record in ſuch 
caſe is ſimilar to the common way in the court of Common Pls; 
and when the ſuit in C. B. is by bill, as againſt officers, privi- 
1 &ec. the record is then made up like the records in 
the King's Bench (when by bill) beginning with a memorandun. 


In B. R. 
When the record is engroſſ- 


In C. B. ä 
When the iff prius record 


ed, you make an ixcipitur of 


the iſſue on a King's Bench roll, 


with warrants of attorney for 
plaintiff and defendant :' then 
take the record roll and the 

. draft 


is prepared, it muſt be carried, 


and the roll whereon the iſſue 
is entered, to the prothonotarid 
office, who will mark both the 


— 
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In B, R. 


In . B. 


raft of the iſſue to the clerk. of geo to the clerk of the treaſury, 


the judgments in the King's 
Bench ce, who will enter it, 
and mark them—to whom js 
paid for entering the iſſue, if it 
does not exceed. ten ſheets, 


5. 64. and for every fix more 


It, W a 
The record being ready to be 
ſealed, it muſt be carried to the 
n/i prius office, where it is ex- 
amined, ſealed, and 'paſled—— 


for which is paid 75, 64. for the | 


firſt eight n and 75. ſor 
every eight ſheets after, and 64. 
to the ſcaler. | 


No record of ni. pri. for 
trial of any iſſue at the ae, 
ſaall be ſealed after the end of 
three weeks after the iſſuable 
terms, Trin. 31 Car. 3. 


who will examine and ſee that 
the jurata is rightly. entered, 
and ſign and ſeal the record, 


The clerk of the treaſury 
by Reg. Hil. 2. 3.74. 2. 1 
not fign or ſeal any record of 
ni. 2 unleſs the ſame ſhall 
be firſt ſigned or ſtamped by the 
clerk of the warrants. And 
the record is not to be ſigned be- 
fore the iſſue is entered. Mich. 


1054: | 
.. Records of ni. 00 for trials 
at the ſizes ſhall be ſigned by 
the reſpective prothonotaries, 
and ſigned and ſealed by the 
clerk of the treafury, within 
three weeks after the end of 
the iſſuable terms. Tr, 29 
Car . 2. S; , 


But now by a judge's order, for which you pay 25. the re- 
cord may be ſealed at any time before the * | 


The form of a venire facias, 


In B. R. 

Gerrge the Third, by the 
grace of God of Great Britain, 
France, and Ireland, king, de- 
fender of the faith, &c, to the 
heriff of Middleſex, greeting: 
We command you, that you 
cauſe to come before. us at Ve- 
min/ter, on next, after 

[ſome day of the 
term in which the iſſus was 


joined, 


George the Third, by the 
grace of God, of Great Britain, 
France, and Ireland, king, de- 
fender of the faith, &c. to the 


ſheriff of Eſſex, greeting: We 


command you, that you cauſe 

to come before our juſſ ices at 
W:/tminfler, on the morrow of 
the purification of the bleſſed V ir- 
gin. Mary, twelve free and * ; 
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Df Trial, 


Of making up che Retord for TAL. 


; In B. B. 
joined, and before the day of 
trial : if 1 country cauſe, the 
laſt da term] twelve free 
and | Re or men of the ® bit 
of your count 4 eich of w 
has ten pounds by the year of 
Jands, tenements, or rents, at 
the leaſt, by whom the truth 
of the matter may be the better 
yho are nowiſe 
of kin either to A, B. the plain 
tiff, or to C. D. the defendam 
[the p arties muft be deſcribed 
as in Fs pleadings}, to make z 
certain jury of the county be- 
tween the parties aoreſstd, of 
a plea of treſpaſs on the 55 . 
whatever the actio 
cauſe as well the fai 0. 5. as 
the ſaid A. B. between whom ſai 
the matter in variance is, — 
put thetmſelyes upon that j 
and have there then the nam 
of the jurors and this writ, 
Witnefs William, earl Manf- 


Feld, at Wftminſler, the 


— in the nine- 


day of 


teenth year of our reign, 


Stor mont and Way. 


This writ in B. R. is not 
ſigned, but it muſt be ſeated, 


for which 7* is paid, 
| _ the 
If the deſendant catties down the eauſe by pri viſte, _ 


% and have here the nümes of che jurors, and 
writ: provided always, that if two writs ſhall thereupon cod 


runs thus: 


| In C. 1 
ful men of ce of your 
county, each of eben * ya 
— . lands; tenements, 
ents, the at 

when the und & the 1 * 
may de better —— —— who 
are in no 3 
A. B. the plaid, or to C. D. 
late of, — or to E. F. late ef, 
St. [if the deftvidunt bi diclered 
with an alfur dich. br . 
an exor, er ddmor. by m by ber- 
aſcribea as tn the L 
make a certairy jury er the 
Edurity between the parties 
aforefaid; in 4 pled of {ar th 
caſe may be], becauſe us well the 
ſaid C. D. and E. F. [the 
hs wah fakes the Mu], us the 
B. between whom the 
— in variands i is; have put 
themſelves upon the jury; 
and have there the names of 
the jurors, and this writ. Wit- 
neſs Sir Villiam De Grn, 
Enight, at W:/tminfler, the 
day of in the nine- 

teenth year of our reign, 
[Prothonoraty's name, 


This writ, the duty of which 
is 25. is — to the prothe- 

notary, to be ſigned, for which 
be is paid 18. 4d. and then to 
al- office to be 
where 7 d. is paid. 


W.. n 


De The weary is to be awarded of the 


body of the pro 


und not de vicineto as formerly. 


county where the iſſue is triable in civil 
except upon penal fatates,— And upon thoſe alſo hy tbe 2467. 2. 6&1 is 


their 
baili 


TOS TT ACEFFaGc SEXES EERESSDEIITSSE 


— 


KIF KS > 


Ot Erial. 233 
Of making up the Reeord for Tatar: 


—— z ie, . Walle, | 
4 us, 6 „ Of fo owr J4 at eſtminſter 
40 3. 4 the time s. N . 


to you, that you 


The form of a djfringa: jur 


ratores in B. R. is thus : 


George the Third, Cc. to 
he hen of Middkſex, 

15 We command you that 
you diſtrain the bodies of the 
kreral perſons named in the 
zinel hereunto annexed, jurors 
ſummoned in our court before 
u, between J. g. plaintiff, 
nd C. D. dee by all 
their land and ehattels in your 
huili wick, ſo that neither they, 
le. 
neddle 


win that behalf ; and that you 


ſwer to us for the iſſues of 


the ſame, ſo that you have 


their bodies before us at N. 


ninfler, on The 7 next @ 

the morrow 11 Squls the 

text return-day — the trial, 

er before our right truſty and 

vell- beloved Williamearl 

, our chief juſtice, — 

« to hold pleas in our court 

1 he ſhall 1 oy of 

on the. 29th 

2 opaty of Middl:ſex afore- 
to the form of 


Ta in ſuch caſe made 
2 , to make a cer- day of 


tween the ſaid par- 

ties fs 2 plea of treſpaſs on the 

7 and to hear their judgments 
run Next ren z and haye you 

names of the jurors, 

and this writ. Witneſs, Ge. 
[the return day of the verre. ] 


rewith, until you 
hall have other command from 


tween A. B. Fare a and 
late of, Oc. of a ples of taking 


The farm of a habuss corpers 
juratorum, in C. f. is thus: 


George the Third, 
ce of God of Great 
ance, and Ireland, kin 
fender of the faith, m3" the 
ſheriff of E. greeting 'We 
command you 

before qur juſtices of em. 
Her, from the day of Edfyr in 
fiſteen days [the day in bane 
the next return after the trial}, 
or before our juſtices aſſigned 
to take the affizes in your 
county, by force of the ſtatute 
in that caſe provided, if they 
ſhall come before on 

the day of 


at the place where] in 
county, the bodies of the 
ral perfons named in 'the pan 
annexed to this writ, 


ſummoned in our court 


our juſtices at Vaſimiaſies, be» 
and F. N 


C. D. late of, 


and unjuſtly detaining cattle 
as the caſe is], to make that 
2 ury, and have there this writ. 
Witneſs Sir William De LG 


knight at at ftw 
year of our . | 
1 nuns 


Briin 


hat you have 


[the day the abzes are Held | 


anal FH. &" 


7 
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court were of opinion, that as the writ was amendable by the 


Aringa: are both taken to the returned, it is carried to the 


Of making up the Record for TRIAt. 


If in Londen, the venire and diſfringas or habeas-corpora run 
thus : . at the Guildhall of the city of Londen aforeſaid ;” if f 
the aſſizes thus, or before our juſtices aſſigned to take the 
affizes in your county, if they ſhall firſt come on [the com- 


| miſfion' day] at [place where aſſines held] in your county, 1 
according, &c.“ . „ ed 
Fg _ I 
In B. R. the benire and di- When the venire in C. B. 1 ban 


ſheriff's office of the county, clerk of the jury, who makes 
and his deputy returns and an- out the hab. corp. juratirun, 
nexes a panel to the di/fringas, which is alſo carried to the 
for which in Londen is paid ſheriff or his deputy; who re- 
45. 6d. in Middliſex 125. turns it for filing: for the venirs 
Sealing 7 d. is paid 4 d. hab. corp. 1 f. 84 
duty 4 d. and ſealing 7 d. 


If che action is by original in B. R. you make the venire and 
diſtringas returnable ubicung. or ** whereſoever we ſhall then be 
in England,” put in the defendant's addition, and Jeave out the 
word © then” at the concluſion of the writ. 17 gh 

The diftringas is amendable, the diffringas in debt was & 
placito with a blank, and after verdit held amendable, Ls, 
Raym. 1143. The venire facias being right. | 

Motion to amend the writ of Bab. corp. juratorum after trial 
returnable en Wedneſday next after eight days of the Purificatin, 
inſtead of Wedneſday in fifteen days of Eafter, and on ſhew- 
ing cauſe, the rule was made abſolute for the amendment. 
Barnes, 5 e 

The — of habeas corpora juratorum being in the day 
of niſi prius, had been ordered to be amended, and afterwards 
it was moved to amend the jurata in the record of ni. pri, The 


ſtat. 5 Geo, and was amended, and the day of ni. pri. thereby 
rightly appointed, the jurata which is not an award of the court 
but only to annex the proceedings, and is wrong by miſpriſon 
of the clerk, ought to be amended and made agreeable, to the 

writ, and the amendment was ordered, 16, neat | 
The fimiliter was left out in the iſſue delivered, though in. 
ſerted in the record of ni. pri. Verdict without defence; and 
on a rule to ſet it aſide for the variance, the court were of opi- 
nion, that no fatute of jerfails extends to it, tis a material n- 
riance, and defendant relied on it, rule to ſet it aſide abſoluts 
Barnes, 476. 0 | 
Ny 
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No defence was made at trial, becauſe of a variance (in the 
iſue delivered on a promiſſory note, the name of the indorſer 
was omitted, though inſerted on the record of ni. pri.) Rule 
abſolute to ſet aſide the verdict. bid, 3 

The day at uit prius and the day in bonc are in law but one 
dy; for the court gives day to the jurors in banc ni privs 
jufliciarts ad afſiſas venerint, and to the parties day is given in 
hanc abſolutely. wie. | 
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Of making up the Record for TRIAL, and herein 
of ſpecial Suggeſtions for awarding the Vr- 
NIRE. W 4 


WW HEN the iſſue is in a county pglatine, where the king's 
writs do not run, and muſt be tried by a jury of the pa- 


latinate, the record is ſent down by mittimur to the judges to be I 
tried; and the award of the venire and mittimus are inthe fal- t/a 
lowing form, with a ſuggeſtion at the beginning: de 
& Therefore let a jury be made thereof; and becauſe the WW he. 
iſſue aforeſaid, between the parties above joined, ought to be | 
tried by men of the county palatine of 1 that is to ſay, A 
of the body of the ſaid county, where the writ of our fad bf 


lord the king doth not run, and not elſewhere. Therefore 
to try the iſſue aforeſaid, between the parties above joined, let 
the record of the plaint aforeſaid be ſent to his majeſty's 
juſtices of the ſaid county pelatine of Lancaſter; ſo that the 
ſame juſtices, by his ſaid majeſty's writ of that county, to be duly 
made out, and to the ſheriff of the ſame county directed, do 
command the ſaid ſheriff that he cauſe twelve good and lawful 
men, of the body of the ſaid county of Lancafler, to come be- 
fore the juſtices, at their next general ſeſſions of aflize to be 
holden for the ſaid county, after the ſaid record ſhall be de- 
livered to them, each of whom, &c. by whom, &c. and who 
neither, &c. to recognize, &c. becauſe as well, &c, And 
when the verification and iſſue aforeſaid ſhall be there made and 
tried, that then the ſaid juſtices ſhall ſend the record of the 
plaint aforeſaid, together with every thing that ſhall be done 
thereupon before them, in his ſaid majeſty's court, there to our 
ſaid lord the king at 2; m_ at a certain day which the 
faid juſtices ſhall appoint; the ſaid parties to be in the ſame 
court, there to hear judgment thereupon.” i 


The award of a venire on a Welch iſſue into the next uu 
county, is in the following form : 

« And becauſe the iſſue aforeſaid, between the above 
Joined, ought to be tried by men of the next Engliſh county © 
the ſaid county of , and not elſewhere; and becauſe the 
county of ——— is the next Engliſh county to the ſaid count 
of „therefore let a jury of the ſaid county of 
come thereupon before our lord the king at Vain, 
on l ſome return day before the trial] and who neither, 
c. to recognize, &c, becauſe as well, &c. the ſame day # 
given to the ſaid parties there.. 1 

In the record on a Wekhb iſſue, the jurata and umi 
diſtringat, &c. are made up of the next Eg county a 
4 3 


% 
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r- of ſpecial Suggeſtions for awarding the Vx- 


NIRE, | | 
g's WY which the venire is awarded, as if the venue. were laid in that 
5 * are two „ber ii, and one is intereſted in the cauſe, or 


al- related to either of tbe parties, the venire ſhould be awarded to 
the other only; or if both are intereſted, &c. to the coroner of 

the the county. TIE | 89 | Ia 4 
A ſuggeRion that one of the Neri is intereſted, &c. by the 
, India Company: 2 r : 's 
And hereupon the ſaid United Company ſay, that . S. 
md R. V. Eſqrs. are ſheriffa of London; and that the ſaid 


. S. one of the ſaid ſberiffs, in his own right, is proprietor, 
the WW nd hath intereſt in and to a ſhare and proportion of the prin- 
day «pal ſtock of the ſaid United Company, to the value of {.——, 
„eo d is a member of the faid United Company, and this the ſaid 


United — are ready to verify; and for this cauſe, the 
kid United - pray a writ to be directed to the ſaid R. . 
tl. the other ſheriff of London, to cauſe to come twelve, &c. 
»iry the ſeveral iſſues between the ſaid parties; and becauſe 
he ſaid Francis doth not deny the aforeſaid allegation of the 
kid United Company, but acknowledgeth the ſame, it is granted 


and WW" them, &c. Therefore let a jury, &c.“ 

BY Sugeeftion that the ſheriff is of kin to the defendant: 

or © And hereupon the ſaid 4. B. ſays, that J. V. Eſq. is 
td kleriff of the ſa:d county of E: and that the ſaid C. D. is of kin 
ſame WW" the ſaid J. M. in this, that one J. D. junior fon of the ſaid 


D. married and took to wife one J. V. who is yet alive, the 
laughter of the ſaid J. M. ſheriff of the county aforeſaid ; and 
ke this cauſe, he prays a writ of our lord the king of venire fa- 
be, to be directed to the coroner of the ſaid colnty of E. and 
kcaule the ſaid C. D. doth not deny the aforeſaid allegation of 
le ſaid J. B. it is granted to him, &c. Therefore it is com - 
Randed to the coroner of the ſaid county of E. that he cauſe to 
me here twelve, &c. &. 

The ſheriffs and caroners. of London were intereſted in the 
eflion, and motion was made to ſhew caule, why a ſpecial 
| ſhould not be ſtruck, and returned. by E/izors, to be ap- 
inted by the court. Per Cur. The. ſpecial jury may be 
wed for of, courſe, after Elizors appointed. e firſt rule 
to ſhew cauſe, why it ſhould not be referred to the pro- 
notary, to conſider of two fit perſons to be E1izors, and to 
ee. I. - Aa report; 


ſhew cauſe why they ſhould not be appointed Blizers, by the 


the record of ni pr ius, agreeable thereto. Verdict for plalntif 


to be inſerted in the record of xiff priun. Rule that plaintil 


turned in ſuch panel. 


* 
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report; which rule being made abſolute, without oppoſition, 
and the prothonotary having named two, the next rule was to 


court, which was made abſolute, without oppoſition. 'Baras, 
465. | a | 7 $1.4 638; 

After iſſue joined, and before the day of ni/i priut; ene 
the defendants died; plaintiff ſued out a ven. fac. between him 
and the ſurviving defendant, and made the jurata at the foot of 


odjected at the trial, that the death of the deceaſed t 
ought to have been ſuggeſted on the record of ui pin, un 
thereupon an award entered of a wvenire facias between plaintif 
and ſurviving defendant ; the point reſerved was argued, an 
thereupon plaintiff produced the roll in court, whereow the ſu 
peſtion and award of the ven. fac. as above, were entered, which 
the court held to be ſufficient, No continuances are neceſ 


have leave to enter judgment on poſſea, and that defendant | 
time to bring a writ of error, till the day after the next ſeal i 
chancery. Doe ex dem. Lawſon v. Farr and anotber, in gal 
menty, Barnes, 469. « » 49 

Per Cur. It was ſettled in Sir Peter Dzlme's caſe, and has 
ways been the courſe of the court, that when either party wi 
ſuggeſt any ſpecial matter about awarding the venire out of il 
common courſe, a copy muſt be given to the oppoſite party, u 
they muſt have a reafonable time to conſider it, before you et 
ter a neint dedire, Brocas v. Civit. of London. Stra. 235. 

By the ancient law, the array might have been Challenge 
if an alien was purty to the fuit; and if ©pon a rule, obtaine 
by bis motion to the court, for a jury de meditate lingua, fud 
A one was not teturned by the ſheriff, purſuant to the Aut. 
Eaio. 3. c. 13. which enacts, that where either party is an al 
born, the jury ſhall be one half nn ee, and the other ai 
(if required, and fo many be forthcoming in the place), for 
more impartial trial. But this privilege of foreigners feems 
have been undeſignedly abridged by the Nat. 3 Geo. 2. c. 25 
civil cauſes, by the poſitive directions therein given concern! 
the manner of impanelling jurors, and the perſons to be 


Of awarding venire's tam quam; that is tam to try un if 
joined, quam to aſſeſs damages on a judgment as to pert, by 
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of ſpecial Suggeſtions for awarding the Ve- 
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lait, 7 nos ſum n or demurrer. Vize Lily 
Gutries, 

The mf prius record mult contain. all b that 
have been had in the cauſe. Therefore, if on a plea in abate- 
ment, 2 19 as onler is awarded, and afterwards defendant 
pleads in chief, and there is a verdict .for plaintiff, yet the plea 
» abatoment-muſt- be entered on the niſi prius record, or it is 
pod cauſe for judgment to be arreſted : for as it muſt be enter- 
d on the ples roll, which is in court, fo it muſt be mentioned 
u the "prize record, otherwiſe it will not appear to have been 
1verdict in the ſame cauſe, » Carth. 447. 498. 5 Mid. 399. 
Ld. Raym. 329. And this was agreed by all the judges of 
B. R. and C. B. upon examination of all the praQtiſers of the 
king's St, and prothonmteries of C. Bl. 


| 
! 
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Of compelling Witneſſes to appear at the TIA, 0 
THE form of a ſubpare for witneſſes to appear at - the 


trial, 
B. B, 
George the Third, &c. To 
A. B. C. D. E. F. and G. H.“ 
greeting 1 We command you, 
that all and fingular buſineſſes 
and excuſes being laid aſide, 


| you and every of you, be and 
appear in your proper perſons 


Before our juſtices, aſſigned to hold 
the aſſizes in and for the county 
of Surry, according to the form 
— — ſtatute, &c; 1 
y the day of July next 
[the 490 the afſizes], by 
nine of the clock of the fore- 
Noon of that day, at Guildford, 
in the ſaid county, then and 
there to teſtify all and ſingular 
thoſe things, which you and 
either of you, know in a cer- 
tain action, now in our court 
before us „ between 
John Banks, plaintiff, and T ho- 
mas Jones, defendant, [if by 
original, add his addition, ] of a 
Plea of treſpaſs on the caſe {or 
whatever the action is], on the 
Part of the plaintiff or defend - 
ant, if his witneſſes], at the 
aforeſaid day, to be tried by a 
Jury of the county; and this, 
you nor any of you, are in no 
wiſe to omit, under the penal- 
ty of each of you of / 100. 
Witneſs, &c. : 
| Stormont and Way. 


If at the ſittings it //Y/eftmin- 
fer, ſay, before our right oy 


PAN oe 1 
eorge the Thi the 

of God, ws wy 2. in, — 
3 and Jre ing, de- 

fender of the faith, — To the 
A. B. C. D. E. F. and G. H. N 
greeting: We command- and n 

rmly enjoin you, and each of 4 

you, that laying all other mat- 1 7 
ters aſide, and not | 1 6 
any — you be in your y 
Proper perions before aur ) 

© ein 1 E445 ot — 
in the county of n ., 
the firſt day of Auguſt [the fit Wil al 
day of the affizes] next enſu- | 
ing z to certify and ſpeak the 

truth, in a certain matter of 
controverſy pending, undeter- 

mined in our court, before out 701 
juſtices at VMeliminſter, between 5 
John Banks, plaintiff, and Thv- Y 
mas. Jones, late of E. in the (aid wy * 
county of gentleman, WW *" 
defendant, in a plea of treſpaſs, r 
[2s the action is] and this you BN - 11 
ate not to omit; nor is any one k 
of you to omit, under the pe- Buck 
nalty of each of you of one U 
hundred pounds, Witneſs, di Ju | 
William De Grey, knight, 4 4 2 
W:tmin/ter, the day * 
our reign, 


Prot bonsta). 


If the trial be to be had it 
Londen, you ſay, before Sir . 


wk — 
"IP 82 4 


St. — 


* Four witneſſes may be put in one ſubpæna. 
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B. B, 
ind well beloved William earl 
Mansfield, our chief juſtice, 
afigned to hold pleas in our 
court, before us, on Monday 
the 24th day of June next [the 
day of the fitting], by nine of 
the clock in the forenoon of 


that day, at Veſtminſter- ball, in 


the county of Midale/ſex, [or if 
in London } ſay, at the Gui/dball 
of = city * 2 be fob- 

ou ing t X 
bnd 1 6 8 d. featiog 7d. and 
then you take out a ſubpana 
ticket for each witneſs, to the 
following purport : 


To Mr. Dixon. 
By virtue of a writ of ſubæ- 
x, to you directed, and here - 
vith ſhewn unto you, you are 
commanded perſonally to be 
ind appear before William earl 
of Mansfield, lord chief juſtice of 
ts majefly's court of King's 
Bench, on Monday the 15th day 
ef July inflaut, b eight of the 
tick of the forenoon of the ſame 
&y, at Weſtminſter-hall, in the 
wunty of Middleſex, to teſtify 
the truth according to your 
knowledge, in a certain cauſe 
now depending, and there to 
te tried between Fobn Banks, 
Eg. plaintiff, and Thomas Fones, 
&fendant, in à plea of treſpaſs 
0 the caſe, on the part of the 
clear; ond bereof you are 
not to fail, u in of one 
bundred 1 Dated the 
| 10th 


| C. B. | 
ligm De Grey, our chief juſtice 


of the bench, at Gui/dhail, Lan- 


dan, on [the day of the 
ſutings] to teſtify, &c. 

If in Middleſex, thus: Before 
Sic William De Grey, knigbt, 
our chief juſtice of the beach 


at Weſtminſter, in the = hall 


of pleas, there called /Fog/imin= 


fer- hall, to teſtify, &c. 


When the ſubparna is made 
out, the duty whereof is 28. it 
is carried to the proper prothe- 
notary to be ſigned, for which 

ou pay 18. and to the ſeal ofs 

ce to be ſealed, for which you 
pay 7d. and then you make out 
tickets for each of the witneſſes, 
in the following form : 


Mr. Dixon. 

By virtue of a writ of ſubpar- 
na, to you directed, and here- 
with ſhewn unto you, you are 
commanded perſanally to be 
and appear before his majefly's 
Juflices bf offiz Jer the chief u- 
tice as before directed, according 
as the caſe is], on the 


day of by of the 


clock in the forenoon of the 
ſame day, to teſtify the truth, 
according to your knowledge, 
in a certain cauſe now depend- 
ing, and there to be tried, be- 
tween A. B. plaintiff, and C. 
D. late of in the county 
oled tleman, defend - 
ant, in 2 - of treſpaſs [as 


the ation 15], on the part of the 


17 [ or the defendant, if at 
is mflance ſubpena'd]; and 
hereof you are not to fail, upon 


pain 


A3 


Y 
ö 
4 
4 
1 
[1] 
' 
1 
* 
1 
1 
+ 
Y 
* 
1 
aq 
N 4 
4 
9 
p 
* J 
1 
1 
3 
1 
* 
1 
5 
1 
| 
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, 
x 
| 
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ö 
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BV. N. | C. B. 
10th of Fuly, in the nineteenth pain of one hundred pounds. 
year of the reign of our ſove- Dated the 1 
reign lord Ge:rge the Third, in the year of our Lord 1779, 
king of Great Britain, &c. in and ia the year of the 
the year of our Lord 1779, reign of our ſovereign. lord 
E | By the court, George the Third, kingo! Gree 
J. S. attorney for c Britain, cc. 
defendant. | J. R. attorney. 


If any perſon has in his poſſeſſion any writings, deeds, book: 
of accounts, or other things, which it may be necellary to pro- 
duce on the trial of the cauſe, or on the execution of the in- Low 
quiry, he ſhould be ſerved with a ſubpœna dutes Term, com- Th 
manding him to bring with him, and produce the fame, at the n the 
trial of the cauſe, or execution of the inquiry; which ſubena 4 
is like the former, only you inſert a clauſe, after mentioning ln 
the place of trial, or inquiry, to the following effect: : 

% And alſo that —— with you, and produce at the time 
and place aforeſaid, a certain deed or inſtrument in writing, nde 
bearing date, &c. [deſcribe the thing to be produced], then and BW... v 
there to teſtify and ſhew all and fingular thoſe things, whick ingle 
you or either of you know, or the ſaid deed or infirument doth 
import, of and concerning a certain action, now in our cout 
before us depending, &c, | ö 

The courſe of the Common Pleas is not to grant an attachment 
2painſt a: witneſs for not attending at the trial, but leave the 
party to his remedy on the fat. 5 of Elia. c. 9. . 12. to recover 
the penalty on ſuch default, &c. Barnes, 33+ Though * 
ſome particular caſes that court will grant an attachment, 2 
appears by Barnes, 36. But, the court of King's Bench vill 

rant an attachment, Motion for an attachment againſt a witnels 
| ſerved with a ſubpoena, that did not bring a will with him t9 

trial, which he had notice to produce. Per Cur. As there wa 
no rule upon the regiſter, to produce the will at the trial, n0 
rule can'be made on this motion. Barnes, 28. ** 

If a witneſs ſhould be detained in priſon, you move the com 
for an habeas corpus ad teſtificandum to bring bim into cum 
on an 3 4 of his being a material — 5 Re 
grants it, you leave the habeas corpus wit 5 0 
fon in whoſe cuſtody he is detained z tenderin him reaſonable 
charges for bringing him up; otherwiſe be i not bound #0 
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The affidavit muſt be made by the party applying for the 
laben corpus. Fort. 755 | ; 
1. And the party muſt not only ſwear that ſuch priſoner is a 
material witneſs, but alſo that he is ready to come to teſtify, 
Pr B. R. the laſt day of Hilary, 1780. . ˖ 
In B. R. a general rule was made by the court, that no ha- 
hea: corpus ad teſtificandum of either fide, civil or crown, ſhould 
te granted, without an affidavit that the priſoner to be brought 
wp is a material witneſs. | 
Eyre juſtice ſaid, he never granted ſuch habeas corp. in a ciuil 
aſe, at his chambers, without ſuch an affidavit; and agreed, 
that a judge might grant the writ at his chambers on affidavit, 
und that in a civil cafe fecurity is ſometimes given. The King v. 
Lazer. Fort. 396. 3 Burr. 1440. S. P. | 
The laintif moved for an hab. corp. to bring two priſoners, 
in the Fleet, both charged in execution, to Guildhall, to teſtify 


ud rule was made to ſhew cauſe why it ſhould not be granted, 
i why the witneſſes ſhould not be examined upon interroga- 
ries, and their depoſitions read, the plaintiff indemnifying the 
widen; but for want of the conſent of the defendants and 
he warden, the rule was diſcharged. Barnes, 222. The 
ingle point of law is, Whether under ſuch hab. corp. (the pri- 
bners being in execution) the warden could not defend himſelf 
wainſt an action for an eſcape? The laſt time this queſtion 
n before all the judges, ſeven againſt five were of opinion, 
bat the hab, carp. would not excuſe the warden, but he would 
* liable to anſwer for an eſcape. 

It has been held, that a priſoner in execution cannot be brought 
12 Vide Comb. I7- 48. | 

The party at whoſe inſtance a priſoner is brought, by virtue 
dan hab. corp. ad tel. in order to his being examined, and 
wing his teſtimony on his behalf at the trial, muſt take care 
dat there be a good and ſufficient guard with the witneſs ; for 
the danger af the eſcape of the priſoner, will be at the riſque 
the party who brings him up; the charge of which, and 
iſo of his being carried back again, muſt be borne by ſuch 
=4 Style. 128. 230. Treten v. Squire, Sid. 119. 
* 0 


Witneſſes ought to have à reaſonable time to put their own 
airs in ſuch order, that their attendance upon the court may 
te of as little prejudice to themſelves as poflible ; and the court 
B. R. held, that notice at two in the afternoon in the city, to 
mend the fittings that evening at Mell minſter, was too ſhort a 
ume. Str a, 510. N 
0 


Aa 4 


in a cauſe, upon an affidavit of their being material witneſſes; 
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No witaeſs is obliged to attend, unleſs his reafonable expen. 
ces are tendered him by the party wanting bis teſtimony. is 
the fut. 5 Elix. c. 9.] And the court of B. R. upon motion for 
an attachment againſt a witneſs, for diſobeying a fkparns ſerved 
at Cheſter, to attend the fittings at Guifdhall, held that a tender 
of two guineas for his expences was too little; ſaying, that a 
witneſs is not obliged to truſt to the court's allowing him more 
when he comes to the book; for perhaps the party may not call 
him, and then it may be difficult for him to get home agaia, 

2 Stra. 1130. | | 1 Te? 

The court of B. & will nat grant an attachment. againſt a wit- 

neſs, if he was not perſonally ſerved ; without perſonal ſervice, it 
is not ſufficicat to-warrant a proceeding criminally. againſt hin, 
whatever it might do in an action. Stra, 154. 
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PF, the eauſe'is'to be tried in Ur Regs 1654. the cauſe 


London or Middleſex, with- ought to be entered four days, 
in term, it muſt be entered in otherwiſe a ne recipiatur may 
the MarſhaPs book, which is be ſigned. 
kept at the Chief Tuflice's 
chambers, two days before the 
fitting, otherwiſe a ne recipiatur 
may be entered by defendant, 

Hil. 15, 16 Car. 2. 


In Mid!l:ſex, no record of ni/i prius will be received at any 
ſittings after term, unleſs the ſame ſhall be delivered to, and 
entered with the marſhal within tue days after the laſt day of 
every term. The ſame in C. B. by Reg. 2 Geo. 3. 

And in Lenden, no record of niſi prius will be received at 
any ſittings after term, unleſs the ſame ſhall be delivered to, and 
entered with the marſhal the day before che day, to which the 
fitting in London ſhall be adjourned, —The ſame in C. B. by 
the above rule, and vide Barnes, 494: 

If the cauſe is to be tried at the fittings after term, a ne re- 
cipiatur cannot be entered till after proclamation made, by order 
of the chief Juſtice, for the attornies to bring in the records 3 
and then if the record be not in, a ne recipiatur may be entered. 

No ng recipiatur ſhall be allowed to be entered for the fit- 
tings at niſi privs after every term, unleſs the records of nf 
prius, and the writs be made up, and brought into court on or 
defore the days and ſittings reſpectively. Hil. 8 Geo. 1. C. B. 

Every cauſe to be tried at ni prius in London and Middleſex, 
ſhall be tried in the order on which it was entered, beginni 
with remanets ; unleſs it ſhall be made out to the ſatisfaction, 
the judge in open court, that there is reaſonable cauſe to the 
contrary, who thereupon will make out ſuch order for the 
trjal of the cauſe ſo put off, as to him ſhall ſcem juſt. Notice 
to be given by the clerk of Nis Priun. Mich. 17 Geo, 2. 
Z. R. The ſame in C. B. Hil. 14 Ges. 2. 


If plaintiff be hindered from trying his cauſe, by the de- 


ſendant's entering a ne recipiatur, the plaintiff may try it at the 
next ſitting, if in London or Middleſex, upon giving notice ta 
the defendant, or his attorney, on the day of the fitting on 
which it ſhould have heen tried, before the riſing of the court. 

In like manner, if notice of trial be given for à day cer- 
tain in London or Middleſex, and the plaintiff is not ready. on 
that day to proceed to trial, the cauſe may be tried at the next 
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fitting, upon giving like notice, as where a ne.racipiatur is en. 
tered by defendant. But in either caſe, if the cauſe be not 
tried at ſuch next fitting, notice is to be given as at firſt—un- 
bf it is made a remanet, and then no new notice need be given. 
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In B. R. you pay for en- In C. B. you pay for en- 
ering a town cauſe 115. 8 d. tering the cauſe 134. 9d. vix. 
viz. to the chief juſtice 6s, 8d. to the chief juſtice 10s. 94. 
r marſhal 25. aſſociate 15 of 


55 


| ah os. 


Df Trial, 247 


of entering the Cauſe far Trial in the CounTRy. 


Py every cauſe to be tried in the circuits, the writ and N 
ſhall be entered together, and no record ſhall be received 
vithout the writ, Reg. U. B. Tr. 10 & 11 Geo. 2. * 

No writ and record of niß prius ſhall be received at the 
zes in any county in England, unleſs they ſhall be delivered 
to, and entered with the marſhal, before the firſt fitting of the 
court after the commiſſion day, except in the counties of York 
gr Norfolk 3 and there the writs and records ſhall be delivered 
o, and entered with the raarſhal, before the firſt ſitting of the 
court, on the ſecond day after the commi ſſion day, otherwiſe 
hey ſhall not be received, Reg. U. B. Hil. 14 Ges. 2. 

At the afſizes for entering the cauſe, is paid 11s. &&. oi. 
i judge Gs. 8 d. clerk of affize 2 6. marſhal 2 f. cryer 15. 

| the cauſe is made a remanet, application muſt be made to 
he aſſociate fot the record, to which are annexed the venire. 
iiringas and panel. Then make the proper alterations in the 
returns, and day of the fittings therein, then carry the record 
t the Ni Prius office to be re-ſealed. and the venire and di- 
fringas to the Seal-office, where is paid for re-ſealing each one 
xeany,-T hen annex them together, and leave them again with 
lhe aſſociate, to whom is paid 5 3. for making it a remanet. 

t is now ſettled in both courts [though formerly otherwiſe], 
that in all caſes where a cauſe goes down to trial, and goes © 
won any occaſion, without the fault, contrivance, or manage- 
nent of the parties, and is afterwards brought down again to 
tral; the colts of ſuch former abortive going to trial, ſhall be 
axed and allowed to the party finally prevailing, in the ſame 
wanner as if the cauſe had gone off upon a remanet, chall 
. Bellamy, Burr, Rep. 4 pt. 2693. before it was confined 
the ſingle caſe of a remangt. | 
And on trials by proviſee, where plaintiff and defendant both 
cry down the record at the ſame time, the trial fhall be on 
the plaintiff's record, if he enters it with the marſhal : but if 


te refuſes or omits to enter it, defendant may proceed on his 


cord. 


: 


Ot Crial. 
Of Trials at BAR. 


AlL iſſues to be tried at the bar are to be tried by a fecia 
jury, ſtruck by the maſter of B. R. or prothonotary of 

C. B. which is in this manner: The ſheriff attends the maſter, 
or prothonotary, with the book or lift of freeholders, or per. 
ſons qualified to ſerve on juries; and the maſter, or prothono- 
tary, in the preſence of the attornies of both parties, names 
thereout forty-eight, of which twelve are ſtruck out on each 
fide, and the remaining twenty-feur are to be returned by the 
ſheriff to try the iſſue; and if either of the parties ne- 
gle to attend the maſter, or prothonotary, on Frikin a ſpecial 
yury, the maſter, or prothonotary, on behalf of the abſent 
party, ſhall ſtrike out twelve names. Trin 8 W. 3. 2 Lil. 
Pradt, Reg. 122, 123. 1 Salk. 405. 625. 648, 649. bgt. 
8 Fee 245. 248. 2 Jene, 222. Stat. 3 Geo. 2. c. 25. /. 15, 
1 17. ; 

A Feat at bar is ſeldom allowed by the court to be inan 
i Mable term, unleſs the crown is actually concetned in the in- 

tereſt. And. 271. 273. ä 
A ſecond rule cannot be made for a trial at bar, between the 
fame parties in the ſame term, nor can it be in an iſluable} 

term. £afl. 4 Geo. 2. B. R. Filzgib. 267. Sed vide 1 Bara, 
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70. | 

Every trial at bar, where the proceedings are by original, muſt 
be on the guarto die poſt, after the return of the venire. Sed N. 

Trial at bar muft be moved for in court, and the day is al- 
ways appointed by the court; but yet the plaintiff is at liberty 
to countermand the notice of trial, and to prevent the cauſe 
being tried on that day; which if he does, it cannot be again 
+ drought to trial, unleſs ſome day be appointed by the court. 

The plaintiffs attorney muſt, before the eſſoign day of the 
term in which the cauſe is appointed to be tried, give notice to 
the chief prothanatary, or his ſecondasy, of the 1 on which 
the cauſe is to be tried, that the ſame may be put down in the 
court book; and in caſe of neglect, and without motion and 
ſpecial direction of the court, ſuch cauſe ſball not be tried that 
term. Hil, g Ann. in C. B. 55 

On trials at bar, the lord chief juſtice, and other judges, ate 
to have copies of the iſſues in ſuch cauſes delivered to them 
four days before the time appointed for trial. Mich. 3 Geo. 2. 

After a trial at bar, the court will not grant a new trial, un- 
leſs it appears that there has been ſome corruption or miſbe- 
haviour in the jury. Carth. 507. But after a trial at bar, up- 
on iffues out of Chancery, a new trial has been granted, as they 
were only to ſatisfy the conſcience of the chaucellor, - 
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Of Trials at Bax. 


« ! 5 g 0 
wot Aridi juris. Ld. Raym. 514. Salk, 648. Carth, 507. 
Hit, 702. 4 

A — cinnot be tried at bar where the action is laid in 
laden, by reaſon of their charter, 2 Salk. 644. Becauſe the 
ranting a trial at bar when the venue is laid in Londen, would 
de contrary to a charter by which the citizens are exempted 
tom ſerving as jurors out of this city. Stra. 350. v7 2 

The court won't grant a trial at bar till iſſue is joined, be- 
cauſe it would be inſra dignitatem to grant it till they knew 
whether the iſſue joined would be a matter of difficulty or not. 
Caſe of the Borough of Chrift Church. Stra. 696. 1 

The grounds for granting a trial at bar are, great value, pro- 
hble length, and probable difficulties in the trial. In granting 
i, the court may lay the party applying under the terms of te- 
civing niſi prius coffs, and paying bar ces. Vide Dougl. 420. 

In order to induce the court to grant a trial at bar, the porti- 
alor value or difficulty in the caſe muſt be ſhewn, and it is 
— to ſwear generally that there is value or difficulty 
therein, » 1716." 


L 250 J 
Of Nonpꝛolling after Declaration, 


* plaintiff may be nonpraſſed at any Rage of the (uit for Wi or 
non-compliance with the rules and orders of the court. 
viz. for not declaring in tbe limited time, of which. we. treated 
defare, not replying to the defendant's plea, — not ſurrejoining 
to his rejoinder,—not entering the iſſue when ſerved with a nut B 


within the time for that purpoſe allowed, &. 
But there cannot be a nonproſs at the aflizes, |, 

When a judgment of nonpreſi is ſigned, the plaintiff becomes 
liable to pay the defendant the cofts he has been put tow» 
pro faife clamore. . of 
A monproſs is in the nature of final judgment, and is ſigned in 

the fame manner.— The plaintiff however may briog his freſh 

action on the very ſame gtound of complaint; but the court 
will not ſuffer the plaintiff to bold the defendant to feria! bail 
a ſecond time for the ſame cauſe of action, and will, on appli- 
cation, ſtay the proceedings in the ſecond action till the / of 
the former ninproſs are paid. Sed 2, For the defendant has his 
remedy by action for the coſts of the nonproſs, _ 

If the defendants ſever in their plea, the plaintiff may, at any 
time before the record is ſent down for trial, enter a nonprofs 
againſt one or more of them ; but if they do not ſever, he can- 
not. Salt. 457.—Yide the difference between a nonproſs and 1 
retraxit. Ante title Nonpreſs. | 

If a nonpreſs is ſigned irregularly, the plaintiff may proceed to 
judgment,—as where defendant pleaded a tender, but brought 
no money into court, gave a rule to reply, and for want of a 
replication, ſigned judgment of nonproſs. The plaintiff looking 
on the plea as a nullity, for want of the money in court, ſigned 
judgment after the nonproſs obtained, which the court held to be 
regular, and ſet aſide the nonproſs. Barnes, 252. ; 

laintiff*s attorney was ſummoned before a judge to produce 
dies client, and the judge made an order, that unleſs he produced 
him within a month, the defendant ſhould, by conſent, be at 
| liberty to enter a nonpreſi. He did not produce him, and the 
nonproſs was ſigned; and upon an affidavit, that no ſuch man a3 
the plaintiff could be found, the court, on motion, made a rule 
upon the attorney to pay the coſts: and afterwards, on in 

affidavit that they were demanded and not paid, the court 
an attachment againſt him, Guyman v. Kirby, Stra. 402. 
An executor nonpreſſed is liable to coſts. Burr. Rep. 4 pt. 1584. 
In an action againſt two or more defendants, the plaintiff can · 

not be nonprofſed, unleſs by all defendants. Dough, 161. 

| Ol 


| 
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of Judgment. as in Cafe of a Nonsurr for not 
"proceeding to T Ra. 


OO T29 T7 707 
V 14 Geo, 2. r. 171 it is enacted, That * dere any 
« iſſue is, or ſhall be joined in any actiom or ſuit a 
« in any of his majeſty's courts of record at Ve, he 
« court of great ſeffion for the principality of Fats, the cours 
vol great for the county palatine of Cheler, the court of 
% Common Pleas for the county palatine of ir, or the 
« court of pleas for the county palatine of Durham; and the 
« plaintiff or plaintiſſs in any ſuch. action or ſait hath ox have 
u neglected, or ſhall negleR, to bring ſuch iſſue on to hoe tried 
« according to the pow and practice of the ſaid courts re- 
« ſpeively, it ſhall and may be lawful for the judge or judges 
« of the ſaid courts xeſpeQively, at any time after ſuch neglect, 
« upon motion in open court (due notice having been 
« piven thereof), to give the like judgment for the defendant 
« or defendants, in every ſuch action or ſuit, as in caſes of non- 
« (uit, unleſs the ſaid judge or judges ſhall, upon juſt cauſe and 
« reaſonable terms, allow any further time or times for the 
« trial of ſuch iſſue; and if the plaintiff or plaintiffs ſhall ne- 
get to try ſuch iſſue, within the time or times ſo allowed, 
« then, and in every fuch caſe, the ſaid judge of judges ſhall 
proceed to give ſuch judgment as aforeſaid.” : 
And by ef. 2. All judgments given by virtue of this act, 
* ſhall be of the like force and effect as Judgments u 
« nonſuit, and of no other force and effect.“ Fovided Iſo, 
that the defendant or defendants ſhall, upon ſuch judgment, 
„ede awarded his, her, or their coſts in any action or ſuit, 
* where he, ſhe, or they would, upon nez/uit, be entitled to 
* the ſame, and in no other aQion or ſuits whatſoever,” 
This ſtatute does not. extend to a writ of right, ſo as to give 
coſts to the tenant on a judgment, as in caſe of a nt. Neu- 
man v. Goodman. 2 Blackf. Rep. 1093. 
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ſuit on this ſtatute , notice, muſt 
an affidavit had of the ſtate af the proceedings, and of plaintiff's 
default in proceeding ta trial, and alſo of the ſervice. of the no- 
lice of the motion 3 upon reading of which affidayit, and of the 


On application to the court fac judgment, 1 2 N 
given o motion, 


N — — 


3 The motion held to be notice within the aft. Loft, 265. 
N entry 
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Of Judgment as in Caſe of a Noxsvir for not Nor 
' proceeding to TRIAL, 

entry of the iſſue upon record [which muſt be brought into 

court for. that purpoſe}, the court will make a rule fot the plaid: 

tiff to ſhew cauſe why the like judgment ſhould not be given 

for the defendant as in cafes of nokſuit. 

The rate mii for judgment unleſs cauſe ſhewn is made out fot 
the next day, when defendant muſt move by counſel to makethe 
ſame abſolute [having an »ffidavit of the ſervice of the rule af}, 
and if no ſufficient cauſe is ſhewn to the contrary, or the plains 

tiff do not undertake to try his aQion within the time the court 
| hall thipk proper to allow him, which is always made a part 
of the rule, it will be made abſolute; arid the defendant; 
| Having drawn up his rule, may ſign the judgment of zonjuit; 
tax his coſts, &c, a | 5 


Notice of motion of judgment as in caſe of a nmſait, 
| A. B. plaintiff, 
and 6 
| C. D. defendant. 
Take notice that this honourable court will be moved on 
nent, or as ſoon after as counſel can be heard, 
that the like judgment be awarded for the defendant 
herein, as in caſe of a nonſuit for default of the plain- 
tiff, in not proceeding to trial in due time after iſſue 
N Yours, 


King's Bach. Between 


5 "7 I. M. (defendant's attorney.) 
To Mr, 0. P. plaintiff's attorney. , 


The affidavit of plaintiff's not proceeding, &c. 
| | A. B. plaintiff, 
In the King's Bench hae, and pA 
C. D. defendant. 


1. M. of, &c. attorney for the above named defthdant, 
ma keth oath, that iſſue was joined in this cauſe in Tri- 
nity term laſt, and that the plaintiff did not proceed to 
trial at the then next affizes for the county of Surry [i 
which ſaid county the venue in this cauſe is laid) 
which, according to the praQtice of this court, he might 
have done, And faith, that he this deponent did, 00 
the fixth day of December laſt, ſerve a true copy of tht 


notice, hereunto annexed, upon Mr. O. P. who q* 


of Judgment as in, Gaſe of a Nonenr for not 
proceeding to. TAL. 


chambers in Coney-court, Gray t-inn, Holborn, © 
Sworn, r. 2 . 1. N. " 


F Judgthent as ln cue bf 2 if, moved for on affidavit of 
be notice of the motion only. On ſhewing euuſe it was ob- 
. {Red for plaintiff, that to ſupport the rule thee ought to have 
en 20 affidavit that the Cauſe was not tried. Objectionaliows 
© BW +4 and rule diſcharged. Barnes, 316. * 

u idin Sayer Rep. 12. That jodgment us in caſe fan 
Mb ought not to de given, unleſs all ine defendants: ' apply 


fr it, —S, C. in 1 WAI, 325. S quere 2» TT 
Executors and 4dminiftrators-pay coſts for not going on to 
tial purſuant to notice given by them. Burr, Rep. 4 h 1585. 


te trial "Co. Nac. 2200 „ 4243 ee 
la C. B. held — an — upon a 3 as in caſe 
if a nonfurty, is not ſubjeR to"coſts.” Barney, 1. 

Bat where an executor brought an acMoh for money received 
y deferidant to the uſe of plaintiff,” as:xxecutor;, and upon the 
ral plaintiff was nonſuited. And the queſtion was; whether 
& ſhould pay coſts.” Per Cur. The phaintiff ſhalt pey coſts, 
cauſe he might have t the ation” in dis own rags 
Barnes, 11 Neb dt 9v83! W or: bly gd ac 7 

The uniform eonſtto oh of he hes — bens, dbet 
were an executor ean bing the action in his. —_— TI 
t brings it quatenus executor, there if he 
als: but if he ebuld not bring the action — 4-6 thaw ue 
aw; executor, though he fails, he ſhall-pay no coſts. 
In B. R. a rule iſt in à ui tam action for like judgment! as 
wir of a en, Ws e abſolute, no a being ſhawn. 

225. 

A common inforaier city be nonſuited, and a gui ren 
b vithin the ſtatute, © Barnes, A 
Motion for like judgment a8 in caſe of 2 nonſuit, dad: 3 
de maſter ſhould tax the coſts for not going to trial according 


(10 WP notice, not countermanded, refuſed ; for' coſts in both caſes, 
0) *g founded on different tiphts, ought not to be blended to- 
gut rer. Earl of Leiceſtler v. Worden. Mich. 21 Geo. 2. 

da But if the court, on ſhewing cauſe againſt the judgment of 
% lait, grants plaintifF further dime, it is always on payment of 


als for not proceedinę to n , unleſs notice x thereof was cbun- 
emanded i in time, Ihid. - * b 
Vor. I. Bb In 
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as e for the plaintiff in this cauſe, by deliver- 
ing the ſame to a clerk of the ſaid Mr. 0. F. A 
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254 Ok Nontuiting, 


Of Judgment as in Caſe of a Nonsvrt for not 
proceeding to TxTAL. 


In C. B. motion that the iſſue roll might be brobjht int 
eoutt, and for judgment, as in caſe of a ne#ſulr putſuant to the 
act. Per Cur. A rule mult firſt bè given for plaintiff to enter 
the iflue on record; which if he fails to do, the defendant may 
ſign a enproſe for want thereof. If the plaintiff enters the iſſue, 
the roll muſt then be produced in court; and thereupon the de- 
ſendant may move for Jike judgment as in caſe. of a u, xc 
cording to the act. Digges v. Price, Barnes, 313. 

IF the cauſe ſhewn by the plaintiff is ſufficient to diſcharge th 
tule to ſhew cauſe, Wc, the court will appoint a future day it 
the trial ; in cowntry, cauſes, at the next aflizes,—in Londen ( 
Middleſex at a ſitting at a convenient diſtance. 1bid, \ 

- » Defendant applied for and had co//s for plaintiff's not proceed 
ing to trial ;—andafterwards moved for {udgment as incaſe of 
nonfuit, but the motion was denied, Per Cur, He fins m 
_ election of one remedy, and cannot have the other. / 
* judgment as in caſe of a nonſuit, however irregular, t 
Yefendant has made his election, and ſhall not afterwards, be 
cofts for not procceding to trial, Newman v. Goodman, 7 
46 Geo, 3. C. B. 2 Blackſ, Rep. 1110. 46d 
Defendants obtained à rule to ſhew wy udgme: 
as in caſe of a nonſuit, ec. And the plaintiff a rule 
ſhew cauſe why he ſhould not have leave to diſtontinue, bo 
caine. bn 2 Cur. The application for 
diſcontinue after the firſt motion is wrong. Rule made a 
Jute for judgment! Barnes, 366. | 12 
Iſſue joined and notite of trial given, but a miſtake in ft 
2 being diſeoveted, plaintiff did not . p 
| fendant applied for judgment as in caſe of a xenſuit, The 
on ſhewing canſe, eerrs, as the. iſſue was not tus 
into the bundle, and the amendment ſmall, to amend on pp 
metit of coſts, ard.for net proceedin to trial. Barnes, 417. 

Two of plaintiff's material witzeſſes were diſabled by 
gout, Ge. from attending the trial On ſhewing caule # 
judgment ſhould not be entered as in cafe of a nenſuity it 
held a ſufficient excuſe; and the court ordered the plaintif 


7 


try it at the next aſſizes peremptorily,. on pay of colt 
— proceeding to trial at the laſt a zes obig. Where the | 


euſe is ſufficient, the court do not give coſts of the applicate 

aliter where it is infufficient, Barnes, 316. - 
After peremptoty order for trial, rule for ſhewing, cauſe 

judgment as in Caſe of a non/art diſcharged, the court is not 


4 
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Of Judgment as in Caſe of a Nonsv1T for nct 
proceeding to TRIAL. 


tluded. from a farther enlargement of the time if they think it 
fraſohable. Fhe ſecond excuſe may be better than the firſt, 
ind the ſtatute: is founded on neglects. Vid the caſe of 
Miton & al. aſſignees v. Terrill, Barnes, 315. 
Plaintiff's own illneꝶk allowed a ſafficient cauſe to prevent 
judgment, as. in caſe of a nenſuit. Barnes, 31 3. 
fin an action againſt two, there is judgmeat againſt one by 
default,, and rule for judgment fer the other, as in caſe of a nom- 
ity: he cannot have his coſts taxed as in caſe of a nonſuit? 
cauſe the caſe of a nonſuit does not here exiſt; for if the plain- 
if be nogſuited, be muſt be out of court as againſt both de- 
fendants, whereas he hath obtained judgment againſt one of 
them. Burr. 4 pt. 359. Sayer, 142. 
In replavin, the court of King's Bench held that 
onghe neyer to have judgment as in caſe of a noyſurt 3 becauf 
bs hichſelf is an actor, he might have tried the cauſe. 
on Coſts, 142. a 
But the Common Pleas held otherwiſe, and ſald the act of 
priiament had made no diſtinction, though the defendant 
night carry down the record to trial. Benthey v. Scott and an- 
her, in repleuin. Barnes, 317. 
Motion that the defendant might be at liberty to enter up a 
unſuit, upon an affidavit that plaintiff did not appear at the 
hal; but denied, and per Cur. a nonſuit cannot now be record- 
el here in bank, it ought to have been recorded by the judge of 
we prins, Gardner v. Davis. 1 Wilſ. 300. 
The record was offered to be entered at laſt afſives a little 
wt of time, and defendant's attorney then preſent had refuſed 
b conſent that it ſhould be received. Afterwards defendant 
moved for judgment as in caſe of a nenſuit ; but the court ordered 
tte plaintiff to pay coſts for not pr ing to trial, and perempto- 
fly to try at the next afſizes, Barnes, 464. | 
The defendant in replevin carried down the recotd, but plain- 
bf not appearing at the afſizes, the defendant's counſel inſiſted 
trongly on a verdi&, which was complied with z but upon 
plaintiff's application to ſet aſide the verdict, the court, after 
ering the judge's report, ordered the polen to be amended, 
nd a nenſuit to be returned inſtead of a verdict for the defend- 
ut, and that he ſhould pay the coſts of the motion. Barnes, 458. 
The plaintiff brought an action and was nonſuited, and after- 
Tads he brought another action for the ſame cauſe; and, on 
tion to ſtay proceedings till he paid the coſts of the firſt non- 
it was granted. Ld. Raym. 1 308. 3 Will. 149. 
Bb 2 Plaintiffs 


Ok Nonſuiting, 


Of Judgment as in Caſe of a Noxsurr for not 
proceeding to TRIAL. 


Plaintiffs not having proceeded to trial laſt term, as they 
might have done, defendant obtained a rule to ſhew ca 
judgment as in caſe of nonſuit; whereupon plaintiff obtained x 
| ſide bar rule, to ſhew cauſe why they ſhould not amend their 
declaration, The whole matter coming on in court, the fide 
bar rule to amend was diſcharged, and the rule for judgment 

as in caſe of a nonſuit, made abſolute, Barnes, 318. 

In C. B. iſſue joined in Trinity 16 Ges. 3. | 

moved for judgment as in caſe of a nonſuit; on ſhewing cauſe it 
was contended, that as no proceedings had been had for 2 
twelvemonth, neither party could now proceed without à ferm's 
notice to the other, which had not been given previous to this 
motion. But per Cur. the rule 13 Geo. 2. does not extend to 
motions of this ſort being made previous to the ſtatute, ws, 
14 Geo. 2. c. 17. and ſo it was determined formerly in Rom und 
Dunning. Mich. 18 Geo. 2. Barnes, 308. But on 97s 
merits, the rule was diſcharged on the uſual terms. Y, 
Wirtley 2 Blackſ. Rep. 1223. n 
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Ot Nonſuiting, 2237 


Of nonſuiting at the TRIAT. 


A Plaintiff may be nonſaited after trial, and before verdid?, by 
abſenting himſelf from the court, or not appearing therein 
by himſelf or his counſel, when the jury return back to the bar 
to give in their verdict, upon the matter of fact ſubmitted to 
their deciſion. The plaintiff. has his advantage in this, rather 
than ſuffer a verdict to be given againſt him upon the merits, — 
For after a judgment of - nonſuit, he may bring another action 
upon the very ſelf· ſame ground of complaint, which he cannot 
do after a verdid? againſt him upon the merits. 2 

In an iſſue out of Chancery on a motion for a new trial,” be- 
cauſe the defendant had produced evidence by ſurpriſe, which 
the plaintiff, if prepared, could have anſ one main rea- 
ſon for denying the motion was, that the plaintiff ſuffered a 
verdict to be given, when he might have been nonſuited ; which 
I mention as'a caution in caſes of the like kind, Bull. Ni. Pri. 
926. Richards v. Sym, 1942. 

By the old law no verdi& could be given in the abſence of 
the parties, and therefore when the jury returned to the bar to 
deliver their verdict, the plaintiff was bound to appear in court, 
in order to anſwer the amerciament, to which he was formerly 
lable, if he failed in his ſuit, And though this amerciament is 
diſuſed, yet the form in the pleadings till continues the ſame, 
and his appearance in court in perſon, or by attorney, is as 
neceſſary now as formerly, before the jury can deliver their 
rerdict. 

When . therefore a plaintiff, or his counſel, imagines that 
ufficient evidence has not been given to maintain the iſſue on 
dis part, and apprebending a verdict likely to be given againſt 
bim, it is uſual for him to be voluntarily 1onſuited by withdraw- 
ing bimſelf z whereupon the crier is ordered to call the plaintiff, 
and if neither he nor any one for him appears, he is then ſaid 
to be nonſuited, the jurors are diſcharged, the action is at an 
end, and the defendant recovers his coſts. | 

At nifi prius the cauſe was called and jury ſworn; but no 
counſel, attornies, parties, or witneſſes, appeared on either ſide. 
Per Pratt, C, F. The only way is to diſcharge the jury; for no 
body has a right to demand the plaintiff but the defendant, and 
therefore defendant not demanding him, I cannot order him to 
de called. Stra. 267. | ; 

After a jury is ſworn, and charged with the evidence, they 
cannot be adjourned z nor can the cauſe, even upon the petition 
and conſent of both parties, be adjourned by the judge at 
". pri, for difficulty into bank. Damen v. Howard. L. 

m. 129. | 3 

Bb 3 Dieſfendant 
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258 Ot Nonſuiting, 


Of nonſuiting at the Tz AL, 


Defendant lived above forty miles from London : plaintiff gare 
fourteen days notice of trial, and countermanded the ſame. After. 
wards defendant tried the cauſe by preuiſe upon eight: days notice, 
and plaintiff not appearing was ited, Plaintiff-moved to ſa 
aſide the nonſuit, the notice of trial by previ/e being irctgulzr; 
and upon hearing it was ſet aſide, defendant being abliged ta 
give the ſame notice of trial as required from. plaintiff. It wa 
at firſt doubted, whether ihe plaintiff, not appearing at che wil, 
was not abſolutely out of court, and could not complain of the 
#02/utt ; but it was held that the notice being Ill, muſt be looked 
upon as no notice at all, and conſequently he cauld not appear u 
the trial; and the inconvenience would be great, if a nooſuic, 
obtained without any notice, could not be complained of. lr 
was obſerved by Eyre, that though at ni. pri. plaimiſf be out of 
court, he bath a day in bonk here, ws. the return of the writ 
hab. corp. juratorum. Swayle v. Leaver. Barnes, 299. 

AQian of debt againſt adminiſtrator durant miner 4101. upon 

a nonproſs, in an action wherein defendant's teſtator , plan- 

tiff, and be died after the nonſuit, and before the day in bank, 
Motion to ſet aſide the nonpreſt, and ſtay proceedings. Ou 
ſhewing cauſe the court were of opinion, that this was a nut- 
ter of error, and ought not to be conſidered as an irregulat iy 
(the nonſuit is not helped by the ſtatute which, extends only to 
verdicis), and therefore diſcharged the rule. Barnes, 342. 

A demurrer and ſeveral iſſues joined; before the demurrerwa 
argued, the plaintiff proceeded to try the iſſues ; as to one of 
which the proof lay on defendant, and as to the reſt upon plain- 
tiff. Plaintiff began at the affixes to give evidence upon the fri 
iflue, and failing in. proof was vonſuited: on Which be moved 
to ſet aſide the nonſuit, which was thought reaſonable, thougl 
againſt the courſe of the court. The nonſuit .was ſet aſide y 
conſent, on payment of full cots, Barnes, 314. 

Plaintiff did not appear at the affizes ; — braugbt 
down the record [it being an action of teplevin ], and bis coun- 
ſel inſiſting on a verdict, the judge camplied, and z verdict wa 
found for defendant, though the plaintiff did not appear. Upoa 
application to ſet afide the verdict, the court (after hearing the 

judge's report) ordered the poſtea to be amended, and a n 
to be returned inſtead of a verdict, and defendant to pay the 
coſts of the motion. Barnet, 458. 1 
A plaintiff may be nenpraſſad, or may enter = nne beſere 
the record is ſent down by ui print, ether before er-afeer iſſue 
joined, but there cannot be a nanproſt at the trial at the affizes. 
Note, If plaintiff, upon defendant's moving to change 09 
venue, undertakes to give material evidence in the county 1 


of nonſuiting at the Tx IAE. 


the trial gives no material evidence in that county, but fails 
therein, be muſt be nenfuited. And if the jury ſhould give a 
edit for him, the ſame will be ſet aſide, and a nonſuit en- 
tered. Santler v. Heard, C. P. Tr. 1g Ge. 3. 2 Blackf, 
103. 275 bi 

court will not et aſide a nonſuit, and give the plaintiff 
Ene to put the iſſue upon another footing which be before 
petermitted. Barr. Rap. 4 pr. 2692. 

If a nonſuit is regular, the parties are out of court, and it 
cannot. be ſet aide. If irregular, it is not conſidered as a wen- 
ſuit, Vide Barnes, 317, 4h: thy 
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in order to retain his venue where he Jays it, and aft "IT 
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. Of Arbitration, 
Of referring Cauſes to ARBITRATION 3 and herciafffl «. ” 
Gs of Diſobedience to the Award. « e) 
art D 4 TH +4 oe IS os Val « th 
F the parties to a ſuit enter into a bond to each other, with oi « 
I penalty, conditioned to ſubmit and Rand to the award of . f 
arbitrators, and ſuch condrtion is not made a rule of court, (a itil «: 
may) if the award is properly made, and is not performed, whe m 
party refuſing to perform it forfeits the penalty of the bond, « u. 
and the ſame may be recovered at law; but no atachmant eit 4 10 
go againſt him. 5 2 103 os 4 40 
But by the Stat. 9 & 10 V. 3. c. 15. reciting, that where « tj 
it hath been found, by experience, that references made by A 
rule of court have contributed much to the eaſe of the ſubje&, ll « 0 
in the determining of controverſies, becauſe the parties become . be 
thereby obliged to ſubmit to the award of the arbitrators us · co 
der the penalty of impriſonment for their. contempt, in ci « 
they refuſe ſubmiſſion; now for promoting tree, and tendet- « ;1 
ing the awards of arbitrators the more effectusl in all caſe Wi « a; 
for the final determination of controverſies referred to them by « 
merchants and traders, or others, concerning matters of ac « th 
count or trade, or other matters: “ Be it enacted, We. tha Tr 
« it ſhall and may be lawful for all merchants and traders, andi not 
«© others deſiring to end any controverſy, ſuit, or quarrel % 
* controverſies, ſuits, or quarrels, for which there is no othe EY 
«*< remedy, but by perſonal action or ſuit in equity, by bi- {uba 
« tration, to agree that their ſubmiſſion of their ſuit to the aui Cin 
er umpirage of any perſon or perſons, ſhould be made 4 rult SW A 
« any of his majeſly's courts of record, which the parties ſhall the 1 
e chooſe, and to inſert ſuch their agreement jn their ſubwi- ra. 
« ſion, or the condition of the bond or promiſe, whereby in g. 
<< they oblige themſelves reſpectively to ſubmit to the w Fo 
„or 2 of any perſon or perſons; which agreement ing 
& being ſo made and inſerted in their ſubmiſſion or promile i mou! 
„or condition of their reſpective bonds, ſhall or may, upen hic! 
& producing an effidavit thereof made by the witneſſes there A 
„ unto, or any one of them, in the court of which the am ſorm. 
4b is agreed to be made a rule of court, and reading and filing ...;. 
the ſaid affidavit in court, be entered of record in ſuch cou 
and a rule ſhall thereupon be made by the ſaid court, thay — 
“the parties ſhall ſubmit to, and finally be concluded by i! * 
& arbitration or umpirage which ſhall be made concerning , z, 
„them, by the arbitrators or umpire, purſuant to ſuch ſub- f c:.1.. 
| « miſſhon ; cavicy 


| Of Arbitration, 261 


Of referring Cauſes to ARBITRATION z and herein 
of Diſobedience to the Award; 


« miſſion; and in cafe of diſobedience to ſuch arbitration ot 


« execute the ſame, or any part thereof, ſhall be ſubjeR to all 
the penalties of contemning a rule of court, when he is a 
« ſuitor or defendant in ſuch court, and the court on motion 
« ſhall iſſue proceſs accordingly ; which proceſs ſhall not be 
„ {topped or delayed in its execution, by any order, rule, com- 
mand, or proceſs of any other court either of law or equity, 
& unleſs it mall be made appear on oath to ſuch court, that the 
« arbitrators or umpire miſbehaved themſelves, and that ſuck 
„award, arbitration, or umpirage, was procured-by corrup- 
« tion, or other undue means.“ | r Me 

And by ſect. 2. Be it enacted, Cc. „ That any arbitration 
or umpirage procured by corruption or undue means, ſhall 
de judged and eſteemed void, and of none effect, and ac- 
% cordingly be ſet aſide by any court of law or equity, ſo as 
complaint of ſuch corruption or undue practice be made 


* arbitration or umpirage *, before the laſ day of the next term, 
« after ſuch arbitration or umpirage made and publiſhed to 
the parties.“ | 


The court of B. R. held, that on this ſtatute * they could 


m!/ion was made a rule of court, and that a conſent in the ſub- 
miſhon bond to make the award a rule of court, inſtead of the 
ſubmiffion, would not warrant their interpoſing.“ Harriſen v. 
Gundry, Stra. 1178. Sed vide poſt. ä 
Alſo the court will compel a witneſs to make an affidavit of 
the execution of the bond or agreement, Clark v. Elwich. 
lira, 1. Singleton v. Brady. Hil. 6 Geo. 2. Q now if done 
in g. R. otherwiſe than in C. B. without a rule to ſhew cauſe. 
For on motion the court made a rule, that H. B. a ſubſcrib- 
ing witneſs to an arbitration bond, ſhould ſhew cauſe why be 
ſhould not make an affidavit touching the execution of the bond, 
which was made abſolute on affidavit of ſervice. Barum, 58. 
Alſo it has been adjudged, that an attachment for non- per- 
formance of an award cannot be granted on the affir mation of a 
fuater ; for though it is a ſuit — party and party, yet 
2 Ae — — — — —C 
® This ſtatute, which limits the time of complaining againſt awards 
te the laſt day of the next term, extends not to ſuch as are made in pur- 
ſrance of a rule of niff prius, but only where the ſubmiſſion is by o&G- 


ation. ; 


« umpirage, the party neglecting or refuſing to perform and 


® in the court where the rule is made, for ſubmiſſion to ſuch * 


not receive any complaint to ſet aſide an award, till the ſub- 
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262 Ot Arbitration, 


Of referring Cauſes to ArpIRTATION; and herein Ml © 
of Diſubedience to the Award, 


an attachment is a criminal proſecution within the proviſo of the ? 
ſixth ſet. of 7 8 I. 3. c. 34. e 
Alfo that a pare! award is no award, and cannot be carried * 
into execution. Hichmax v. Haber. C. B. Mich. 4 Geo. 1. dog 
King's Rep. 11g. Sad. vide Solk. 73. | 
A parol award held good, and an attachment 


| granted for exe 
non-payment of the money pusſuant thereto. Rasoling v. Wod, Wl the 
Herne, 34. j | | part 
*"{( 4 ' | Car 
Kang's Rep 58, A 


Per Cur. The add of 9 & 10 V. 3. for determining differ- WI «on 
ences by arbitration, was made to put ſubmiſſions where no WY jose 
cauſe was depending in court, upon the ſame foot with thoſe BY ch. 
where there was a Cauſe depending; and it is only declaratory 
of what the Jaw was before in the latter caſe, Burr. 4 f. 701, 

A ſubmiſfion was to an award by bond ; and in the end of 


the condition of the bond was this clauſe : “ And if the oblige P 
* fball conſent that this ſubmiſſion ſhall be made @ rule of court, Wil erer, 
«& that then, Cc. On motion to make this ſubmiſſion a rule Will cęed 
of court, and on cauſe ſhewn againſt it, as the party would BW ufer 
rather have forfeited the penalty, the court held theſe cond» BY Rey 
tional words to be a ſufficient indication of conſent, and made U 
the award a rule of court, Salk, * Ld. Rayw. 674. S. C. ered 
If A. enters into a bond to B. conditioned to Rand 40.the BY zo, 
award of C. yet A. may countermang the ſubmiſſion to the arbi- If- 
conſe 


tration of C. becauſe the þ an being a man's own aQ, K 
of its own nature revocable. But then by ſuch countermand, 
or revocation of the power of the arbitrator, the obligee ſhall 
take benefit of the bond, becauſe the obligor has nat ſtood to 
the arbitration, &c.. ſince he has countermanded the authority 
of the arbitrator ; and becauſe the obligor bas, by his own a 
made the condition of the bond {which was, for his own be- 
pefit, to ſave him from the penalty] impofible to be performed: 
| oce bis bond is become ſingle, and withow 
4 or benefit of a conditian.. Hide Vynior a Gaſs, 8 Co. $2 
But if ſuck ſubmiſſion be made a rule of court, according to 
the ſtatute, then the party can never revoke it. 
Rudd v. C. Motion on behalf of Rudd, that a ſubmi 
ſion between the parties contained in the condition of arbitra- 
tion bonds, might be made a rule of court; and the bond was 
produced, executed by Car. Per Cur. Beit ſo: Gar s conſent 
38 hema by the bond executed by bim; agd the motion is 1e 
an chef of Rudd, bei, 55: _ 
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Of ref Cauſes to ARBITRATION ; and herein 
Diſobedience to the Award. 


Motion to make a ſubmiſſion a rule of court, purſuant te 
the ſtat. 9 & 10 KM. 3.——ObjeQion, that the agreement to 
make the ſubmiſſion à rule of court was no part of the condi» 
tion, but was there underwritten, and not ſigned ; hut it ap- 
rearing by afhdavit, that the ſubſcription was made before the 
execution of the bond, it was taken by the court to be part of 
the ſubmiſſion, as an indorſement, by way of defeaſance, is 
part of the deed; and the ſubmiſſion was made a rule of 
Carter v. Manſbridge. Barnes, 85. 151 

A matter was referred, by rule of court, to the determina- 
tion of the judges of ,affize ; and then it was moved, that the 
judges determination might be made a rule of court. Per Holt, 
ch. juſt,” Where a matter is referred to arbitrators, by tule of 
court, and they make their award, we will compel a 
ance of it as much as if the award were part of the rule; fo 
that a new rule is needleſs. Salk. 71, 

Per Holt, ch. juſt. & uam curiom. No reference whatſo- 
prer, of any cauſe depending in this court, ſhould tay the pro- 
excdings of this court, unleſs it was expreſſed in the rule of 
3 de agreed, that all proceedings ſhould ſtay. IA. 

n. 789. - 


170, 138. Salk. 3 e 0 

If-a cauſe at of price in London or Middleſex, is referred by 
conſent, application muſt be made to the cler of nifh price, far 
the ordex of niſi privs—and the reſpective attornies Id fer 
down the names of the witneſſes, propoſed to be examined on 
the reference, on apiece af paper, and deliver the ſame to the 
ener, who, at his leiſure, will ſwear them at the bar of the 


court, for which be is paid 25. every witneſs, If the witneſſes 


ue not ſworn in court, they muſt attend a judge to be ſworn. | 


if on the circuit a cauſe is referred, the aſſociate draws up 
ind enters the order of ni prius for that purpoſe. 3 

When the arbitrator has appointed the time and place $q ar- 
ditrate the matters in diſpute (which ſhould be in writing), it is 
uſual for the plaintiff's attorney, when be has obtained, it, to 
ſubſcribe it to the copy of the order of reference ſerved on the 
defendant, or his attorney; and then the attornies, on both 
ſdes, ſhould deliver to the arbitrator ſhort-briefs of their client's 
caſe, with the names of the witngfſes ſworn to 'be-examined, 
vk all neceſfary papers &c, * Wann 
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264 Ot Arbitration; 


Of referring Cauſes to ARBITRATION and herein 0 
of Diſobedience to the Award. 


The defendant's attorney muſt be ſerved with a true copy of | 
the order of reference, and the arbitrators appointment thereon, ref 
in caſe it ſhould be neceſſary that an affidavit be made thereof, to 
The arbitrator may adjourn from time to time, if the matter * 
is long or intricate, fo as he makes his award within the time | 
_ prefcribed in the order ;— but, if that cannot be done in the li- 1 
mited time, either party may, on motion and affidavit of having col 
given notice thereof to the other ſide, procure a-rule of court | 
for a further enlargement of time; which if granted, the party, wa 
on whofe motion the rule was made, draws the ſame up with tac 
the clerk of the rules in B. R. or ſecondary in C. B. a copy of wo 
which muſt be ſerved on the arbitrator, who, on appointing wit 
another time to hear the parties, &c. the attorney - mult give 1 
another copy of the laſt-mentioned rule, with the appointment pot 
thereon, to the oppoſite fade. 8 | 
When the award is made, the arbitrator, or his attorney, 
ſhould give notice to the attorney on each fide, that the award 
3s ready for delivery, and that each of the litigants may have his 
part, on paying for the ſame. If the party, in whoſe favour 
the award is made, accept his part thereof; and the other, 
againſt whom it is given, refuſes to accept his; the arbitrator 
ſhould tender, or cauſe to be tendered, that part of the award 
to him, in order that a rule of court may be obtained, on ay 
affidavit made of ſuch tender and refuſa}, to make the order of 
niſi prius a rule of court; à copy whereof mult be ſerved on the 
party refuſing to accept ſuch award. of en 
If tbe party does not obey the laſt - mentioned rule within the 
time therein expreſſed, the party who obtained ſuch rule may, 
on an affidavit made of having perſonally ſerved the offending 
party with a copy of ſuch rule, and of diſobedience thereta, 


to p 


move the court for an attachment againſt. him; which will be c- Fran 
dered accordingly. n | 36k T 

This rule for the attachment muſt then be catried to be pla 
Crown Office in the Temple, and the attachment there belpeke, the ; 
for which 13 s. 4 d. is paid: Which being obtained, the sor- of a 
ney muſt then get a warrant thereon from the ſheriff (at bs WW gen 
office) of the county wherein the party to be attached to (e 
and execute it accordingly, It. is diſcretionary in the court to We 


grant proceſs of contempt for not executing an award. ra, 695- 

Whenever it is awarded in B. R. that cots ſhall be paid, in 
ſuch caſe it is always underſtood, ſuch coſts as ſhall be taxed by 
the maſter. Stra. 737. When in C, B. by the protheadtery 
Barnes, 88. 3g But 
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But where the arbitrators awarded coſts of ſuit, and of the 
reference to be taxed by the prothonotayy, the court ordered cofts 

to be taxed to the time of the reference, but not After. Jute 
v. Every. Barnes, 58. me 

At ni prius u juror was withdrawn, and the cauſe referred; 
ind the queſtion was, whether the prorhonotary ſhould allow the 
coſts of the reference, and held not. 1 e 

In Sir Thomas Hales v. Taylor, Stra. 695. The court ſaid it 
was diſcretionary, whether they Att in bees: an award'by at- 
tachment; and there being 2 contrariety of evidence, they 
would not determine it by affidavits, fince the Pieimtif wur not 
without remedy, by an action on the award. 

An award was, that the one patty ſhall pay the other ten 
pounds, and the coſts of a ſuit now depending in an inferior 
court, and then to give mutual releaſes. Per Cur, To 
ſuch coſts as the maſter ſhall tax, is good; for id certam off, 
quod certum reddi potefl. But this is com; nnd carries it 
farther than has hitherto been allowed. 

The court refaſed an attachment for W een of ne 
due on an award, becauſe the defendant was a bankrupt, and 
incapable of paying it. Anon; B. K. 

A. was awarded to pay a ſum of money to B: at a future day; 
and before the day, the money was attached in his hands, by 
the cuſtom of London, for a debt of H. “s, though the award had 
deen made a rule of rourt; and this was held erroneous, and A. 
was obliged to pay the money to B. An. B. K. 

The defentut; a feme ſole, and the plaintiff, —— to a re- 
ference. The defendant was awarded to deliver up two notes, 
ind pay a ſum of money; ſhe married, and the h refuſed 
to pay : and it Was queried; in this cafe, if the court could 
grant an attachment againſt both or either of chem. ene, 

The 9 & 16 V. 3. c. 15. . 2. which limits the time of com- 
plaining againſt awards to the laſt: day of the next term after 
the award made, extends not to ſuch zs are made in purfuance 
of a rule of vi pris,” but only where the ſubmiſſion is by oh- 
kation. And nothing is a ground within that ſtatute for the court 
to (et aſide an award, but manifeſt corruption in the arbitrators; 
We will not'utiravel the matter; and examine into the juſtice 
and teaſonableneſs of what is awarded. Fer Cur. in Anderſon v. 
Contter, Stra. 301. 

Motion to make a rule to ſhew cauſe abſolute for an-attach- 
ment againft defendant for non-performance of an award. The 
defendant offered to object to the award in point of law. The 
kbmiſlion being made a rule of court, e e 

tion 
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tion to the awatd can be made after the firſt term, per fat, g & 
10 . z. it comes now too late. Bonet, 55. q 
Rule of niſi privs to refer. an award made, and motion fot 
ah attachment for non-petfotmance, Againſt the attathmbnt i 
was luſiſted, that the aibitrators had not purſued their authority, 
| becauſe the ſubmiſſion conflaed-the award to be made in writing 
mdented ; and the award produced was not indented, Per Cor, 
This is an immaterial objection, and juſt the ſame as if the fb. 
miſſion had ſaid, that the award ſhould be made on gilt paper. 
Let an attachment go. Barnes, 55. 
Motion fot an attachment fot non · pꝛyment of money, award- 
ed under a feference by rule of court. Deſendant ſhewed fot WY But 
cauſe, that the arbitrator being, by the rule, confined to fate BY clufis 
the plaintiff's demand only, was debarred from the conſidera- 
tion of the defendant's'demand on the plaintiff, . That defend-W form: 
ent having brought his action againſt plaintiff, plaintiff bat Wi 6feo 
pleaded the general iſſue, and given notice to ſet off his demand al tt 
under the award. Per Car. It appears, that demand of the me- ware 
ney awarded was made, and defendant in contempt Juus 10; 
The notice to ſet off was not till June * If defendant pays 
the money, it cannot be ſer off. Plaintiff refuſing to conſent 
to a reference to the prothonotary, the rule was made abſolute 
for an attachitient,. but ordered to ſtay a month in the officer's 
hands. Harriſon V. Oliver. Barnet, 56. N 
At the aflizes plaintiff had a verdict: mattets in differetice 
were referred to arbitrators by tule, who. made an award with- 
in the time limited, whereby . defendant was ordered to pay 
Plaintiff 3o0/. The rule of affizes was made a rule of count. 
Aud plaintiff electing to proceed upon the verdict, and tot by 
attachment of contempt, for non performance of the award; 
moved for leave to entes judgment, and take out execution for 
the money awarded ; a rule was made to ſhey cauſe, and aftef* 
wards abſolute on affidavit of ſervice. e. 
The court. thought this a propet application, and that plaith 
tiff had not a right to enter judgment without leave oſ the court 
Ia rule be made at #i, pri. to refer à matter to the thiee 
foremets of the jury, and that the plaintiff ſhall have a- verdict 
for his ſecurity; after the award made, the plaintiff may eichat 
enter up judgment on the verdict, or have an attachment for 
not obeying the rule of court; it being in his. election, which 
way be-will:execace the award z and this was affirmed 0 de the 
conſtant practice. Tourion and Gonld (in the abſence; of 4 
chief juſtice) doubted of it, becauſe the verdict. nd Rill on It 
cord. To which it was anſwered, there could-aot be n judg- 
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ment entered on ſuch verdict, without leave of the cout. Aud 
the attachment was granted, Hall v. Mifler. Sali. 84. 

Defendant moved ts be difcherged ane. of. cuftodyy,/ 6.pleit> 
bf 's ſuit, — At the trial of the cauſe a juror was withdrawn: by 
tonſent, and all matters in difference the ſaid parties 
were referred to arbitrators, who made an award, whereby 
ſendant was ordered to pay a ſum of money to plaintiff at a fu» 
ute day. When the motion was made, it was infiſted, 
the plaintiff's only remedy was now upon the award and H 
there had been any bail in the cauſe, it would have been loſt 
ind therefore defendant ought to be diſcharged. out of cuſtody. 
But the court were of opinion that the award is not a final, con- 
eluſive, abſolute determination, bat is liable to 

to proviſion being made for defendant's diſcharge e per- 
lenge fo award; — nod doriew anteac 
defendan hs tools rome Jn Are: ye it prnfeomance ofthe 
all things ſhould remain in fats que till pevformance of the 
award, No rule. Afpley v. Croſby. Barnes, 54. 

A matter woe reftered by cm nen the theaderemen-of ths 
jury ; and, before the award was made, one of the parties ſerved 
the ar bitrators with a 7 ubperna out of Chancery, which hindered 
the proceeding to m the award: and the court held this a 


* 
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7 

Verdict for dlalonff for ſecurity. Reference by rule to es 
of the jurors. Award in plaintiff 's favout. Rule obtained to 
bew cauſe why the poſiea ſhould not be deliveted to plaintiff, 
to take out execution for the m awarded. ObjedGian. by 
rfendants that no affidavit was produced of the due execution 
of the award, or of a demand of the money; which the court 
held to be as neceſſary; as if the motion had been fot an tach- 
nent; and the rule was diſcharged, Redd v. Garnett, Barnes, 58. 
Upon affidavit that the original award was loſt, by coming up 
in the Hri lol mail, which was robbed, afl attachment was — 

n of it, and granted ni. ge. — 

tra, 526. | 

Upon a ſubmiſſion to the! award of the three foremen ofiche 
Fry, who made their award, the defendant moved to fet it 
ide, becaufe they went on without giving him time to be 
heard, or produce a witneſs. And Holt, chief juſtice, denied 
the diverficy, . He faid, the arbitrators deing judges of the pas- 
y's own chooſing, the party ſhould hot come and ſay thay 
lune not done him juſtice, and _ the court to — 
, 
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Mliter, where they exceed their authority. However, the ( 
award was examined and confirmed, and the plaintiff moved for inc 
an attachment for not performing it; and the. court held, chat 
the.non=performance, while the matter was ſub judice, was no 
contempt. Then the plaintiff moved for his coſts: and that 
was denied j upon which, Powell, juſtice, ſaid, that ſeeing they 
could not give the party any coſts, he ſhould never be for exa- 
mining into awards again. Norris v. Reynolds, Salk. 73. L 


thy > 0c J. W won . i He tr 2 ing © Fad 
Yo — or Neel by conſent of parties, referred to three 
arbitrators, Ao as they, or any two of them, make an dwünd, 
Sc. and an award having been made by two in plaintiffs f. 
vour, defendant moved to ſet it aſide; objecting, that tus had 
not a juriſdiction without the third, Rule to ſhew-cauſey on 
ſhewing cauſe it appeared, that the third arbitrator had ſufficient 
notice of the meeting of the other two, and might have been 
preſent if he would. Per Cur. Tis agreed by both fides; that 
if the third had met, two might have made the award z-tvo 
Have a juriſdiction, but muſt meet purſuant to rule of law, II 
the third had been preſent, his reaſons might have altered iht 
opinion of the other two; he is not therefore to be excluded 
by fraud; nor are the two to act, without the third's haying an 
opportunity to be preſent: but where the third has ſufficient 
notice, as in this caſe, and will not attend, the meeting of the 
= is regular, and their authority ſufficient, Dailing v. Maid. 
Harze,, . Mer g 1 
Per Hal, ch; juſt, In Reynolds v. Grey. Ld. Rm. 42t. 
If arbitrators have authority to chuſe an umpire, and they obuſe 
A. accordingly, they have executed their authority, and cannot 
make another election, though A. does not accept of- the un- 
pirage. Contra, If they ele& upon expreſs condition 3 for ien 
de is no umpire until the condition be perfetmed. But Ralah, 
juſtice, doubted of this ; for. it ſeems implied in the election, 
if the party elected will accept it. In the ſame caſe it was alſo 
ſaid by Holt, chief juſtice, that if the arbitrators chuſe an umpite 
before the time for them to make the award be expired, it i 
void, though they are reſolved to make no award themſelves. 
Where an award is made a rule of court, it ſhall not be ſet 
aſide, unleſs there was practice with the arbitrators,- or ſome 
irregularity ; as want of notice of the meeting. Alſo ,you-ſhall 
not take exceptions to the formality of it, but ſhall gerform i: 
Per Holt, eh. juſt. Salk, 71. aa. 
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On ſhewing cauſe againſt an attachment, for non · pe 
ance of an - or Gf objeaed,” 1. Thit*Moigh"the fa 
te proved @xecured,” it does not appeat Wenz 2, Tha t 
coſts ordered to be paid were taxed by ptothenotaby- N w 
not named in the award! Ruch d Tat g teledfe with 
warded, To theſe it was anſwered, thit'ss chere aux 
to induce fuſpicion, M xe of the a efficiently 
proved ; that tea ſonable' votes are awarded! tod be. pu 
though the/prothonotary' be not named, he ie eff officer 
totax them; and that all cos by *he a würd hre died > = 


os 


ee ; 
id, WM ceaſe, which is u ſufficient Type courtrh6ught the(ddl> 
h. WY | tions ſufficiently anfwered und would have Wide the Yule 


ſolute, but plaintiff con ſefited to pay Within'tws monthd, 
And per Car," Where the dbjedions ariſe uon the Fare obthe ' 
ward, they* may be made it any time; but where the pan 
complains; of corruption or i pruQite;uhes muſti do it within 
be ſecond term. Stephen v." Browning: Bivnar('s6; . 52 
If there i 2 pere ſubmiffiori to an aN dv othE remedy for 
von performance thereof is by ve of thi cut But formerly 
here was a difference in the old boo bet wee where 'man?y 
n awarded, and where à Mater matter on a puri ſubmiſſioti, 
kcuſe the da was taken thep; where a toflateral: matter Ws 
warded, the plaiutiff had no remedy, upon a pars} ſubmiſſion, 
v compel performance, ay he nd whete” money was awarded, 
kr be might have debt. Vet nd (per Holt, ch. jaſt.) the law 
otherwiſe 4 ſor, as the law is how, the patty might have an 
ion on the caſe for the breach of his promiſe, in non · perſorm- 
of the award; for the ſubmiſſion is an actual promiſe to 
worm the "award of the arbitrator z and in- ſuch action, the 
kbmifion is no held ſufficieht evidence to miiataĩn the action; 
nd if fo, then it is witbis the ſame reaſon, as Where a ſub- 
on is dy bond, and a collateral matter is awarded; or, 
upon a Pare! ſubmiſſion money is awarded z in which caſes, 
te 2ward is a good plea, without performarice; in tegardithe 
ty has remedy to compel it, £4, Raym. 104 _ 
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11911 
. 4. are vations * bis, | 
t. A general-verdid,, that is, when the n in 
generally: and in this. verdict the jury may take 
upon the lues the knowledge-of the law but herein they tun 
che danger of an attaint. 
2. A ver did de bene oe that js, where the mattx in iſe 
f cdnditionally ſubject to the opinion of the court. 
. A priiy us diet, that is, where, the verdiQ i ie given privily, 
cr in — to, the judge, till a verdict is given openly by the 
Joey in 2 ſart of verdict is only, permitted, for .the 
of the jury, that they, may refreſh. themſelves ; and they may 
4 from this privy uerdidt when they, come into court. 
4. And a facial verdict, that is, where the m in fa 
dub mitte to the jury ate found ſpecially ; and they fubmit 


ueſtions of law, ariſing upon theſe matters of fa, ſo ſpecialy 
und, to the.confderation of the court. ＋. 
The jury, on giving their verdict for the plaictiff, alte the = 
demoges he has ſuſtained, in-conſequence of the i de 
on the action is brought; and which is ET * Wow 
Judge's aſſociate, on the back of the ni prius record, and called * 
4. the poflea” aſterwards, it being the word with which thi 0 
entry begins. * 


Where there are ſeveral iſſues, and the j jury find. a brd f. 
the plaintiff generally, it is always neceſſary” to purſue the-iflu 
Ain drawing the pes; becauſe the jury, by finding gaaw 
confirm the truth of all the iſſues ſubmitted to them. 

When the cauſe is tried at the Gttings in London. and Muddl 
tx, the aſſociate of the chief juſtice delivers the record immed 


ately to the pacty for whom the verdict has been. given; and Vl. 
indorſes the-poftea from the aſſociate's minutes. yy when ti een 
enuſe is tried at the aſſizes, the aſſocrate keeps the. xecord till i b 
next term, and indorſes the baſes in the * for which and th 
receives his fee at the trial “. | h W to tax 

os SS, 22 97, BY IR PURI * 2 en lone, 

te 
® The court-fees paid by the party who obtains a wendig (excel — 


about 107. 6 d. paid by him againſt whom the verdict is gie 
are . as follows : 


In a town cauſe verdict for plaintiff, + _ 
When the cauſe is referred, * pe - 
On a nonſuit, * * 2 = @'* xy 1 


Country cauſes differ a little from the above. 


1 2 
on heel of te PasTF A, d in 
n n entering Yer 


7, _- 


Every bus and aſſociate to the lord chief; uſti 
hall make we SEO of pofleas 1555 record iſſuing out 77 
court, whereupap any. proceedings have been by Meck * bo 
writ of " prigs, a1 17 —5 or abeas ie 41 row 
cauſe the ſame. 2 175 * 70 the reel 
upon the guapty die <a of the eek 97 7 
bank, under the 2 5 = pty po unds ; and e 
may be ukep away, the Lola 7 8 cherte of e and — 


9 ſhall take t ve for the 
return of every 1 rd WT 4 52 7 5 *. 


Every attorney who receives any pH the aſſociate, 
ought 6 get it parked by TE Te . 2 or for at within * 


tays after he receives it. fa. 1. 

But now it is — 7 if A N. is ee, " 
any time before the cot 15 be "marking the 12 
j putting ad os word 9 delber con, or oy deliv 
record,” for which is p aid 4g you 725 rule ſor jud 
nent on the 0 fen wich 98 . of the rules In B. 
which he ig paid 1 f. 1 Ang. 155 In £2 B. ho file is 
ea, at +, 

No gment <0 be n writ of ni. pri. or en 
3 Ae be fi a ſend, neil the ex pil 
of four pig ve of the entry of a ole l. t jud ment: = 
ng which four days, the party gaioſt boch t a 
may move the court in au 79 juogmen ent, or fot 12 hone 
But in c. #. though de See W 8 of ts rich 


win B. R. 


In B. E. aſter the ral. for, In C. B. wh 


5 pp ther 

| Kevent i is out, you returned with 
' ee„½% prin, — Fe . 85 ſed, you get be Mp 12 
h vith adouble half- Frownflp ſouble e ſtamp): 


ud then apply to the m er ply to the prothotiota 
v tax the coſts z which n i be co Na "9 85 
tone, the judgment, is 20 he g n- . 29 55 the . 


tered of record, and execution pet to the elerk of the . 
1 


A | n who eonzigues 
1824 2 e roll, and awards 
: Dont. 
| 
| In caſe. of a becial * pla tff's ehtbrs the ſame 
N Q record, 2 e wy 45 22277 papers 12 in 


1 0 been Gln Ge B- * eee. 


2 Dt led 


And herein of the Pos TEA, and entering Ver. 
dicts, Go. 
after which you draw up the rule ſor the ſime, vnd ſerv@it on 
defendant's. attorney. On ſpecial werdidts the" "Judge®® have 
books delivered to them, as in caſes of demurrep;” 010 
On the trial of an action of covenant, the jury gave  verdif 
for 234.1. 115. and the judge entered it ſo in his tihutes, bot 
the clerk at niſi prius had only marked it 17. on the back of the 
diflringas; and on motion to the court to alter the inderſe- 
ment, by making it agreeable to the judge's” hotez- the court 
ordered it to be amended accordingly, Newevinbe v. Grun. 
. 4 K , +614 deine 


| Stra. 1197. 1 1 | N N. n 
| Alfter verdict obtained by plaintiff, che records of «if priu, 
and writs of hab. corp. jurdtorum, were accidentally loft by the 
aſſociate. On motion, a rule was made for defendint/and aſſo- 
ciate to ſhew cauſe why new records and writs ſh661 not be 
made out agrecable to the old, and verdiAs returned accord 
ing to the. finding of the jury. No cauſe being ſhewn, che tule 
was made abſolute on affidavit of ſervice. 'Barne#, 466. 
Rule to ſhew, cauſe why a new record'of 11. pri. nd deb 
corp. juratorum, {ſhould not be made out and returned by the 
aſſociate, agreeable to his minutes taken at the trial (the ol 
record having been loſt), was made abſolute,” It s Abele 
for defendapt, that the names of the twelve jurött u 
ſworn, cannot. now be known (the affociate not 1 
entry of their yames), ſo as to make a new ret. ol 
jection was qver- ruled. The jurors are not nom named in 
return of the record of ni. pri. or in the ſinal judgment; 9e 
-_ they before the late balloting act, unleſs in caſe of 
Barnes, Ig. T4 2 RC - 1 LI | 
A rule 8 ſhew cauſe why the poſtea ſhould not be amendec 
by returning the verdit on the third, inſtead of the ſirſt coun 
:according to the finding of the jury, was inade abſoluce;' 
the report of the, judge who ttie&the'caufe.” Andit was orc 
that the af/cciate do amend the poſta" in coutt, that defendi 
have four days after to mobe in atreſt of judgment; and th 
plaintiff do pay the defeidarit's coſts of the 'applicatio 
„ ehen, Aron engethrmgd rn 
In a cauſe by Antes of a bankrupt to try the. validity of 
bankruptcy, the 9.5 found a ſpecial ver dict; ſetting forth, 1 
| | the bankrupt bought and 'fold divers quantities of potatoes ; wh 
| finding the court held was too general; upon which plaint 
afterwards moved on affidavit, that the quantities were pro! 
. at the trial, that a venire facias de neue 'might be awarded? d of ; 
the cdurt allowed the ſpecial verdif'to ne ed & 


2 
16 


aged for —. as to the 
| Cc 3 


And herein of the PogTzA, and eatering : Ver- 


dits, &c. 
ect, and afterwards judgment was given for plainti ge. Stra. 


13. * $4. \ „ I 325042 Tire") 1h © as: 
4 Aaion-for ſeveral ſets of words. On the trial plaintiff had a 
verdict, and the damages wete found entire, though ſome of the. 
words were nut actionable: on which it was moved for a-venire. 
fecias de novo, that plain'iff, might ſever his damages according, 
to an ancient rule of cquit,. and granted. Barnes, 478. 4 

But if the words be in one count, the court will incend, that 
ſuch as ate hot ationable, were added only to ſhew the ma- 
lice of the party, and that the damages were given for what were 
ationable, Osborne Caſes, 10 O0. 

As to amending verdicts by the judge's notes the diſtinction 
ſeems to be, that if there was only evidence at the trial, upon 
ſuch of the counts as were good and conſiſtent, a general vetdict 
may be altered from the notes of the judge, and entered onl 
on thoſe counts. — But if there was any evidence which applied 
to the other bad or inconſiſtent counts, there the poffea cannot 
de amended z becauſe it would be impoſſible for the judge na 
ay, on which of the counts the jury had found the damages, 
or how they bed apportioned them, That in ſuch caſe the 
only temedy is by awarding a, venire de novo, Vide Dough, 
302. % enletua bn arr $45 5 "Day. : * 

A court of error may grant a venire de nove. Deng. 703. 

The ſheriffs of Worceſler had returned to the venire. fucia] the 
namesof twenty four jutore only, though forty-eight, at leaſt, 
ve required by che ft. tute 3 Cc. A. c. 25. fo By! {he lbirifty 
beſore ene lub. corprjurat, was returned, perceiving their miſ- 


lake, returned: to it the names of forty eight jurars. The plat 
80 


tif proceeded to tiial: detendant made no detence, but move 


ſet aſide the verdict. Per Cur. T bough. imperfeR returns may 


de helped by. the ſtatute, yet here the fault is in the matter of 


ht; the return af the hab.-corp. mult be of the ſame jurors 
ſummoned on the venire faciasr. Rule to ſet aſide the verdi 
was made abſolute. Barnes, 485, PWT. b 
At nift prius the verdict wa taken by miſtake of the aſſociate 
generally for plaintiff againit; both. defendants, inſtead of finding 
one not gitt/ty +, as. to the \other defendant, a verdict was 
found for plaintiff, ; damages 200 /. Flaintiff moved that 
the return of the .po/lea, as to the one not guilty, might be 
amended 3 which, was ordered on the chief, juſtice's, repyrt, and 
tearing counſel on both ſides. The return; of: the pH is; th 
id of the judge, and muſt be made as it ought to, de, It 
gitiec defegdong 
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And herein ef the Pos EA, and entaing/ Ver- At 


dis, o. 
wit contfery to evidence; but be that fo or hots the-yirdiQ 7 
ing right in part cannot be ſet aſide. Barnes, 6. 5 puri 


In treſpuſs for cütnag down and carrying a tunty tree a 
al to fwd! cechdsbes Foltified —— — — 
idg 2%, "pleaded not gulli, and two ſeparate iſſues were joined I but 
theredn. At the trial the metits were fully determined as to | 
the iſſye Joined upon the juſtification for . but plaimiff 

gave no evidence on the net guilty; und no notice being taken 


thereof, the jury found a verdict for plaintiff generally; and give 4 
five ſhillings damages, but omitted to acquit the defendants on In 
the not guilty. Whereupon defendants moved to ſet aſide the n 
verdict, and obtained a rule to ſhew cauſe, which was aſter- nor 0 
yards diſcharged, The | verdit appearing 10 be juſt, and Wl Fol 
damages moderate, the cobrt would not overturn'the ver. ved) 

ict, and left plaintiff to enter up his judgment as he ſhould be «in: 
viſed. Barnes, 154. * %. 7; nne If 
In treſpaſs 9 & 'armis againſt ue for an aſſault and battery, vöinec 
they both pleaded*together not guilty, and there was a verdia Wl = 
for plaintiff on the ie; dut the jury aſſeſſed different damages. e / 
Error was brought, and the judgment was reverſed : for the ind tt 
ttefpaſs being joritly charged; and thie verdict having found them ue di 
Jointly guilty, the jury could not -afterwards afleſs ſeveral. d- 4% 
0 


mages. And per Cay. In this euſe the damages eannbt be ſeveted. 
Vide, Burr. Rip. 4 pt 0 HE 0 10 3) 40. Bight al 

A point Was relerved at nf. pri; and by rule, if the vpinion of 
the court mould be for plaindff; the pe Was wo be delivered to the fa: 
him'; if for defendant, plaintiff was to pay the coſis- vf u m- 

fie: The court declared 'the'form'of the tule wrong. it ougbt 
o be, if the opinion be for defendant; that the befditt be en- 


ered for him ex Menu furaterum. This thethod of reſerving ln d 
oints of law, came in lieu of a Pecidl wei, and (ought o er in 
Ake a final determination on each fide In all caſes, except ought 
etiment, where the party may begin at his pleaſure.” v8 accord, 
431. 12 | r . „ e n cer fad ch. 
In EMeugſit ind ie joined. on a fakt in a plea of abatement f with c 
We Jury ave a 'verdi& for pfaintiff, vut aſſeſſed no — the deb 
Oh which'plfintiff moved for à rk ef enquiry. Dat per the bre 
A writ 6f Equity: cannot be zwarded to ſupply the antiflibs off utc be 


He Jury in not Rndifig"6amiyes, but a venrte fitciag de move m 
3 for whete'z man may Have an ' a1teint, there no dum 
all be aſfeſſed by the edufr, if they be not found by the) 

bis is an nher id which dathages nie the whole abe 
the Writ ac eig ; and though fſus do jommet oh u iat in bby 


— 


DEG * » 4 


hod benin af the arg, and entering Ver 


went, yet a8 to defendant, it is concluſive to all intents and 
qurpoſcs, and involves the damages upon the ing of the 
zpainſt him; and if outrageous damages had been given, 
tant would have laid. ln treſpaſs defendant pleaded an s 
huement, and it was found againſt him; the court held, tt 
in rep the whole recovery is damages which catingt be raxec 
but by the inqueſt who aſſed upon the principal iflue, 11 Hen. 4. 
7. C. and iu this caſe a venire de nous was awarded, Zi. berꝝ 
Maitre. 2 Will. 367+ 3 ile en 
In all achioos in which the plaintiff is to be recompenſed in 
damages, the jury muſt aſcertain the cog by their verdi 
y.z writ of ) 
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and recorded by the 59 | 
pe diſcharged.thereof for 
| 
of j others, and not a new n 1 
ro ihe ame jury, 8 Go. 63. Ce. Face 310. 2. HW. 
on WY If 2 jury. give no verdict, then it ſeems, that an 
e aught, to. be awarded, and ngt 2, vehire facies , 
en · 
ing 
10 1 
ept | 
| not 
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And he! rein of the PosTr a, and entering Ver- 
| dias, &c. 


As where is offumpſit defendant pleaded payment for part, and 
yon offimp/it for the reſt, and the jury found for both qu un 
un ſſit; whereas for one it ſhould have been gu non ſelvit: 

nd the Tecord was delivered to the clerk of afſizt to amend, 

2722 it was his miſpriſion, the jury having found both iſſues 
or plaintiff. A ſpecial vetdiQ has hook amended by notes o 

7 7 in the entry, and that after a writ of error brought 
er Cur, "tis but what was found, and we amend beje ic 

B. R, what they might have amended i in C. B. 

Upon a demurrer to evidence at the trial, though the matter of 
fact be confeſſed, yet the jury may enquire of the dathages, m 
'afleſs them 'conditianally* viz. that if upon the 1 the 
Fwd the law ſhould be for plaintiff, then o much, &. 

ewd 408. Stile 22. 

Allo it hath been reſolved that the damages may be 
501 b a writ, of enquiry of damages, when the demurrer 1s de 

termined; and it is ſaid to de the moſt uſual courſe, when d 
Js a demirrer t evidence, to diſcharge the jury without mor 


8 uir 
N r mur rer to evidence admits the truth of the fact, but den 
ite effects in law; and if ſuch demurrer is at the a it l. 
We tic und determined in the coutt from ' whence” 
record. Aßd if the delpurrer is upon written eyidence, W clares 
aint! ff muſt join o or waive it=—=ocherwiſe if vpon perl er dene preve! 
3 Salt. 122. 100 
In C. B. it Ipſſeats t to be the bisctier when Maedg he But 
| verdict on one count, to tax coſts for the whole declaration. 18 abridy 
B. R. otherwiſe, and to tax coſts only on that! count,” Vi 
Þriages v. Rl. 1 Blaciſ Reb. 800. 
In caſe the judges of aſſize d after verdict, add bew 
dy in bank, the er! 77 aff — returns the peflea, making | 
oki, entry. Vide Salt. 
It is a general jule as to werde, that where the iſſue t 
; Lind tried is ynmaterigl, a verdi will not aid it: but where 
is ooly inſer mali it is helped by the ſtatute 32 Hen. 8. 
Aff 1mma rial ide is, where what is materially'a 
"the 5 leading s, is not traverſed, but an iſſue is efron pf 
beat as "Wit not determine” the merits of the cauſes” Adi 
fe mat iſſue i& whefe it is not traverfed in a right manner. 
verdict_cures not only ſuch defes as may be called 
ial defets,"and*come within the putview of the ſeveraIftn 
of Jeefail, dk naturdl defects, of the omiſhorts*sf che parties 
their allegations, which muſt be prefumed to Rave deen 


oY 6 


Ot Uerditts, 


And herein of the Porrea, and entering Ver- 


dicts, Ec. 


in evidence to the jury, otherwiſe they could ks 
verdict for' the party; The noon bg 
ance. 
'Y cauſe which is W 20 town cauſe, 2 — 
— to, ſhall be conſidered -as ſuch in all its ſu 
, eſpecially after a uit. 2 Blackf. Rep. 992. ae 
tis a rule in all civil actions, that where there are ſeyeral 
— one of which is bad, and the others good, and entire de- 
razer found, and entered on the pgſen accordingly this ſhall be 
fatal. But this rule does not hold in-criminal- proſecutions : for 
when there is a general verdiQ of gui/ty, on an indictment con- 
fiſting of ſeveral counts, if any one of them is youu * 
ſufficient, Vide Dougl, 703. 
But where a declaration is good in part, though dad in an- 
other part, the plaintiff may have judgment on the part that is 


good, and enter a nil capiat for the reſidue, 2 


of an entire demand. 

So where. there are two. ſeparate demands, 1 
other bad, and on the iſſue the jury find for the plaintiff on the 
whole, the plaintiff- may releate the damages for that which is 
bad, and have judgment for the reſidue. 

$o where the jury give greater damages wan plainti® de- 
clares for, the party may releaſe the everplus, or the court, © 
prevent error, may give — 0 as n for, 
ule habito reſpectu to the reſt. 

But where a certain. ſtated ſum is ſpecified, that cannot be 
abridged by jar or releaſe of the l 1 * *. 
0 tor that A — . 
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278 Df Gerditts, 


And herein of Judges CERTIFICATES 
A Certificate from the judge according to the 43 of Ele. 4. 6. 


X to deprive a plaintiff of more coſts than damages, in any 
dh pe] {not being for any titie or mitereft an lands, not 
eemcarniog the freehold or inherit ance of lands, nor for any 
battery], where the debt or damages recovered does not 
144% Hillings, may be granted after the trial. 
Dat according: to the 22 and 23 bf Car. 2. 6.9, 
muſt be given at the tial, the words of the ſtatute being, 
Aua in u ation of triſpaſt, aſſault, and battery, and other 
* perſonal ations wherein the judge at the trial of the an 
* mal not find and certify under his band upon the back of 
* the xweord what wn uflault and battery was fufhciently proved, 
< -vr that the freehold or title of the land mentioned. is the 
* flaimif's declaration, was chidfly in queſtion, the plaintif 
« jn caſe the jury ſhall find damages under the value of ſuny 
< :(hilhags, fall abt redover more coſts than the damages ſo 
* found hail amount unto. y 
Arie wooording to the ſtatute g; and 9. g. c. a1, that 
the treſpaſs was wilful and malicious, in order tu give lain 
Nis ſull eoſts here dumuges are found wader yirg feline, oak 
— — _ of Jas "yo 
M uren (according to tute 7 © 1. r. 5. 
21 of Fac. 1. c. 12. to entitle jufices, meu, pariſh afficen, 
anne, Sc. co doudir rafts if _ Paſs ſor them when de- 

a eat aocording to the 4 and 5 . . 
may be granted aſter 0 ul. the words being. That iſa 
t vert all be found upon any iſſue in the faid wauſe for 
«<. leintiff br demandant a. where thate are . 

0 


<« coſts ſhall be given in like manner, unlaſs abr 2.1 
1 that defendant, or tenant, or plaintiff in replevin, h 
ce bable cauſe to plead ſuch matter, which upon the faid iſſue 
« ſhall be found againſt him, &c.” 
By 24 Ges. 2. The party moving for a ſpecial jury, ſhall 
y the whole expence, and not be allowed it, unleſs the judge 
1 45 whom the cauſe is tried, all immediately after trial certify 
in open court, under his band, upon the back of the record, 
that the ſame was a cauſe proper to be tried by a ſpecial jury- 
A certificate on the 24 of Geo. 2. c. 44. in an action againſt 
a juſtice, that the injury was wilfully and maliciouſly commit» 
«ted, to entitle plaintiff to double oft againft the juſtice, muſt 
be given at the trial in open court, on the back of the record. 
t if a ſpecial verdiQ is given, finding that which the 
_ certificate is meant only to certify, viz. that the juſtice 
in the execution of his office, there is no need of a cer7ificate io 
entitle to double coſts, : 
9 O 
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of Judgments by Default, and herem' of the 


* 


Wkit or ExQu1Ry, Fc. 


F defendant does not plead in the time aN6wed by the rules 
of court, or confeſſes the action, or does not defehd It, the 
plaintiff may Tign judgment againſt him. If the ion fToutidy 
only in damages, ſuch judgment is called an fνονAuνy judge 
nent, berauſe the quantum'of damages is ſtifl to be aſctrrail 
y the Jury, before ſmal judgmefit is obtained: but if che action 


z in Abt, the letting judgment go dy default, or confeſfioh, ur 


if it paſs upon demurrer, is final, inaſmuch as it admits the very 
demand which the plaimiff has made in his de&aration. 

If judgimietit is figned, whether it is regolar or irtegular, moc 
fion to fer it afide muſt de made two-day; before the day @ppoirits 
6d for executimg the writ of * But if the itregulatſty Be 
in the ndtice ſubſeribed to a''copy Bf the procefs Terved*on des 
ſendant according to the ſtatute, then the motion muſt be made 
before judgment is ſigned. But if the irregulavity is in the no- 
tice of the declaration, then two day: before judgment ſigned. 

After plen (pleaded, defehdint may cotifefs the action, and 
yithdraw his | | oak 3 vs et iro 


ea. | 
But relied x tjeftmint defendant pleaded not guily, amd then 


nlicta verificatione con feſſed the ad ion, and defendant's Attornte 
ſubſcribed the declaration zccordingly; and then it was moved, 
that the court would permit the plaintiff to enter judgment for 
dimſelf, it wus denied: for per Cur, the defendant's attorney 
ought to come in proper perſoh before the maſter of tie 6fice, 
md do it here. And though it was urged "that n 
= „ $7 16 ty, yet the motion was den! 
When th 2 are iſſues in fut, and in law, the plaintiff #izy 
waive the iffyes in fact, and takt out an enquiry dp6n' he Jug 
mehr obtaitied bn' D, er. Fleming v. Lonigton, Ju. 52 
But if the plafntiff will carry down the iu fat to tr 
before the demurrrr is determined, he ought to tät tut 2 be 


lum to try erl. he dacisges Woh'the _ 


nm 
But in the forwer kale, where the phuintiff wives th Hite 


in gad, and exectes* his writ of enquity upon the Vethutfet, 
and then comes to Enter is final jidgment, he Muſt eier u 
wt pros upon the roll, As to the in AQ, tier! Ne 10 
Nutage amy be tiken thiredf upon = wr NM. 


—— and in that caſe 
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280 Of Judgment. 


Of Judgments by Default, and herein of the Wa rr 
or 'ENQuIRY, Oc. 


Caſe on à promiſſory note, to which defendant, With leave, 


of the court, pleaded non aſſumpſit, and non afſum;/it infta ſux 
onnos, Plaintiff took iſſue upon the non ofſump/it, and replied 
an original as to the nn aſſump/it infra ſex annes, and thergupon 
ifſue was joined upon nul bie record, On the. laſt iſſue, plaintiff 
obtained judgment, and thereupon proceeded to execute a writ 
of enquiry of damages, without trial of the firſt iſſue,, Defend. 
ant moved to ſet aſide the writ of enquiry.; and the court, upon 
bearing counſel, ordered the writ of enquiry. and inguilition 
taken thereon, to be ſet aſide. Prior v. Earl of Iſlay. Borna, 


229, | BY WY HOgu 3H 

8 . in treſpaſs, or aſſault and battery againſt two, one conſeſſes, 
and the other pleads to. iſſue, it is the practice now to iffve the 
writ of enquiry, ſo that the ſame jury tries the iſſue, and aſſeſſes 
the damages; and in caſe the defendant, who pleaded, is zequit- 
ted, yet the plaintiff ſhall go on to aſleſs canes againſt, the 
other. Stra. 1222. But otherwiſe if plaintiff, be nonſuited. 
Stra. C7, | 4+. 54 8 ro yy wks 

So 11 3 defendant appear, and plaintiff declare againſt 
him ſimul cum, &c. who pleads, and is found guilty by the in- 
queſt to damages, and afterwards the other comes and pleads, 
and is found guilty, he ſha!l be charged with the damages taxed 
by the former inqueſt : for the treſpaſs which plaintiff has made 
Joint, cannot be ſevered by the jury, if the jury find the 27 5 
to be done by all at one and the ſame time: but if the Jury . 
one guilty at one time, and the other at another, there ſeveral 
damages may be aſſeſſed. 11Co.5. . oo 

In covenant three breaches were aſſigned, one whereof was 
confeſſed, . and the other two controvected, and a venirs facias 
was awarded to try the iſſues joined, and to aſſeſs plaintiff's 
damages. At trial plaintiff obtained a verdict as to.the, breach 
confelled, but damages were neglected to be aſſeſſed as 10. it, 
which was for non-payment of rent. On which plaintiff moyed 
for a writ of enquiry to aſſeſs the damages upon the breach con- 
feſſed. Rule 17, and afterwards abſolute, Barnes, 328. 
In aſſampſit againſt two, A. pleaded bankruptcy, god RB, a 
former recovery. After judgment againſt B. on nu! tie record, 
plaintiff confeſſed 4s plea to be true, and entered a nonpros as 
ao bim, pur ſuant to the ſtatute 7 of Anne, . Plaintiff m. de out a 
writ of enquiry in the ſame manner as if the interlocutary 
2 had been againſt both defendants; but by the inqui- 
fition, damages were found againſt B. only. 2 
* to ſet aſide the writ of enquiry.and inquiition, and od; 


of Jud gadedts by Default, and herein of the War) 
QF. EN IRY, Sc. os 


wind a rule to ſhow: cauſe; pending which, plaintiF moved. to 


* 


mend the writ, by ſtriking, out A. s name after the falten pro- 


F ſuit, and dhe tale , was made abſolute without oppobition. | 


After which amendment be. writ tallied. * the inquiſition, 
ud the defendant's; rule was diſcharged, Ing bam v. Chirwgll 


ad Noke. Bernet, 18. e 46 W 94 t % e 
After interjaeutory, judgment and, grit e * awarded, 
the plaintiff became a bankrupt; and afterwards the enquiry 
vis executed in; his own name, and held good without a, ir. 
facas ſued out by the aſſignees. 2 U i,. 38. 
A writ of enquiry was executed in Tris. 1728, and. coſts taxed 
upon it, but no final judgment entered up. And now there 
deing occaſion to prove the debt in Chancery, the writ of en- 
quiry could not be found; and a rule was made for a new, writ 
of enguiry and inquiſition according to the ſheriff 'n notes, and 
that the maſter ſhould indorſe the coſta, which by the commut- 
ment book appeared to be taxed; Bean, u, Em. Fra. 1077. 
After writ of enquiry executed, a fatal miſtake was found in 
the declaration. Ou which it was moved, that the interlocu- 
tory judgment might be forthwith entered upon gecord, agree- 
able to the declaration delivered, and the roll, be, brought into 
the-proper office, and that the defendant might have our days 
to move in arreſt of judgment afterwards.. On ſhewing cauſe 
it appeared, that defendant attended the executing of the en- 
quiry by counſel, and croſs examined the plaintiff's witneſſcs. 
Per Cur, We lament, that entries on the roll are not made at 
the times when they ought to be made; the rule cannot be 
diſcharged, becauſe deſendant did not tely on the mi but 
das made a defence on the executing the writ of enquiry. Fre- 
land v. Hunt. C. B. 2 Will. 380. 1 A 


In tre/paſs for taking a gelding, 2c. defendant juſtificd | as 


bailiff of the ſheriff, under a warrant by virtue of a writ of 
levari facias de exitibus terre , from the Exchequer, after a je- 
turn upon a jpetial copias utlagatum againſt one J. 8. outlawed, 


teſted Hil. G H. & M. that be took the cattle as the iſſues of 
he tenement of the outlaw, ſpecified in the writ 3 plaintiff te- 


0 F 3 
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* But note, on a levari faciat de exitibur terre, upon an inquifition 


on a ſpecial capiat utlagntam, cattle of a ſtrauger on the premiſſes of 
the out aw, Kant and cenchant, may be taken ard fold. La. Raym. 
305, So My ſuch cattle be laben on ihe execuiory: wilt of hi 
faciar at the common ax. * 
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282 Of Judgment. 


Of Judgments by Default, and: herein of the W 
oF Ex Inv, r. : Wis 


plied, that he took the cattle in his own proper land; ab/que bu, 
that he took them on the tenement called 8. (of the outlaw), 
Aue was taken thereon, and verdict and damages — 
Mation in axreſt of judgment, becauſe the iſſue was immais. 
rial, as deſendant, by hu plea, had confſtiled the treſpaſs, and 
3 matter of juſtification was all void, for it Was impoffible 
t there could be any ſuch writ of Hilary term, 6 M. & A.. 
as the queen died at Chri/mas before, and ſo all the matier 
about'the writ and warrant being impoſſible, all was void: and 
as defendang's plea amounted to a confeffion, plaintiff ſhould 
have demurred, and nat taken iſſue. Per Cur, This is an im- 
material iſſue for the reaſon ſupro; This miſtake. is not 
amendable or cured by verdict, and there ſhall be no repleader : 
but upon the confeffion of defendant in his plea, there ſhall be 
a writ enguiry to aſcertain the plaintiff's damages; and for 
this Lacey v, Reynolds, Cre. El. 214. and accordingly à ſpecial 
mw. was made on the roll, after the return of the poffen, and a 
writ of enquiry was awarded. ones v. Bodnies,' Carth. $90. 
Vide the form of ſuch ſpecial entry. 7bid. 372. 2'Roll. Abr, 99. 
And vide Broagbent v. Wilkes, 2 Barnes, 16. 
In covenant there was judgment by default, and a writ f 
enquiry was executed; on which ſuch ſmall damages were 
given, that the plaintiff, diſſatisfied therewith, moved for leave 
to diſcontinue bis action; and this being objected to on the 
rt of defendant, the court faid they had no power to give ſuch 
leave without the conſent of defendant. . Et per Holt, c. j. It 
is certain, that the action may be diſcontinued by the 2 of 
the defendant : and that even after a verdict, it may be diſcon- 
tinued by ſuch aſſent. And that there was no difference ſin 
reſpect to. the diſcontinuance} between a verdi&t upon i 
joined, and a verdiQ upon a writ of enquiry. And it was held, 
that the plaintiff could not, by law, diſcontinue, without the 
aſſent of the defendant, Stephens v Etherick, Carth. 86. 
Rule to ſhew cauſe, why enquiry and inquiſition ſhould not 
be ſet aſide for two objections. 1. That the notice was ſerved 
on defendant himſelf, and not his attorney. 2. That he time 
i by the notice for executing the enquiry, was between 
the hours of ten and five. It was admitted that both objections 
-were.good.; but it was. inſiſted, that both of them were cued, 
by one R. an attorney's attending at the execution on the pat 
of defendant, croſs examining witneſſes, and prodycing a wit- 
-neſs for deſendant. The action was falſe impriſonment, and 
the damages given were 250 J. and no ſpecial damage wy 
i : z 
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Of Jodgments by Default, and. hereky as vowe 
00 Enquiry, GW. 


hid, and it appearing that plaintiff was confined for uo 
time than twenty-fix days; and pleintiff maki — ofieu 
about the damages or i amet, th the court t the da- 
mages exceſſive, and ordered the enquiry to be ſer Ede tpon 
payment of 'cofts, and a new writ of enquiry to bo e 
defore a judge at the next aſſiaes-. Barmes, 233. 

Motion to ſet aſide an interlocutory judgment, mot be made 
two days before enquiry be executed. 1 mn) TY 
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Ot Judgment. 


oc Jodgments by Default, and herein of the Notice 
pl executing the WIT or ENQUIRY, &c. 


JF: Paintificonctudes to the country, and gives & notice of trial 
on the back of the pleadings, aud defendant does, not join 
iſſue -before the rule is out, then after judgment is obtained 
default for not joining iſſue, the defendant's. attorney, ſhall be 
obliged to accept notice of executing a writ of engutry, from the 
time of giving the notice of trial. Hil. 8 Geo, i. B. 2 and Hil, 
G.. . 
Zyt then the plaintiff muſt give notice of the. hour and place 
of executing it. ot Ae. 

Where the defendant demurs to the plaintiff's declaration, 
the defendant's attorney ſhall accept notice of the enquiry on the 
back of the joinder in demurrer. 

So where defendant pleads a dilatory plea, and plaintiff de- 
murs, the defendant's attorney ſhall accept of notice of the u- 
quiry on the back of the demurrer. Tr. 10 Geo. 1. 

So notice of executing enquiry may be given on the back of 
nul til record. 1 Barnes, 176. Prad. Reg. 443. 

If plaintiff appears for defendant, and ſigns judgment for 
want of a plea, he may give notice of executing a writ of en- 

quiry to defendant himſelf, or leave the ſame at his laſt place 
of abode, —But notice to defendant himſelf, when he has ap- 
peared by attorney, is bad. Pra#?. Reg. 275, Ca. Prall. 
C. B. 62. Barnes, 300. 

Notice of executing a writ of inquiry in a country cauſe, may 
in either court be given to the agent in town, or the attorney 
in the country. Smith v. Laceck. Tr, 16 Geo. 3. C. B. Bl 
v. Trevenner, Mich. 23 Geo. 3. B. R. 

If there have been no proceedings for a year after interlocutory 
judgment ſigned, there muſt be a term's notice of executing the 


— 1 
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——_ 


® The notice of enquiry is in the following form ; 


SIR, | * , 


Take notice that a writ of inquiry of damages will be executed in 
this cauſe, on ——— next, the ——— day of this inſtant December, 
between the hours of ten and twelve of the clock in the forenoon, 4 


the — i o n 
Your humble ſervant, | 
| | J. M. attorney for pluinti 
To Mr. O. P. attorney for defendant, 
| - enquiry, 


of 


( 


0qu/1 
1954 

int 
in Au 
notice 
where 
ſame \ 
enqui: 


Th 
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Of Judgment by Default, and herein of the Notes 
of executing the WRIT oF ENQUIRY," & e. 


inquiry, Which muſt be given before the efſoign day. Aich. 
1654, and Eu. 13 Ge 2. C. E. 

interlocutory judgment was' 6gned i in Trinty Term 1737, ad | 
in Augu/t 1738 2 turit of eugutiry was executed upon eight days 
notice; Which was ſet afide- as irregular; and it was held, that 
where a term's notice of trial is required. there muſt at the 
ame di ſtance of time Fa. the like notice of excculing a writ of 
enquiry. * en v. Hur dul. Sita; 1100. 

There muſt be the ſame notice of executing a ſcire Er i in- 
quiry, as of a common writ-of enquiry. Stra. 235. 623. Ld. 
Rom 1382. 2 Barnes, 4 37. Pra#t. Reg. C. B. 379. 

But no notice need be given of executing a writ of leit. 
Ir, 30 Car. 2. being 2 ſpecies of execution—nor « an extent. 
Ld. Rarm, 1 38%. 

If the rorit * enquiry is to be este! in the eovatry,: there 
muſt be eight notice thereof excluſtve. Mich. 1651. 

If in — or Middleſex; and defendant lives within forty 
nies of Lenden, eight duys notice excluſive muſt be given, —[f 
te lives above © forty miles off, then fourteen days notice rr 
nuſt be given. h 
dee pradtice,' though” defendant himſelf is an attorney. 
arnes, 20 

If it is wy? executed at the . the notice muſt be gene- 
ally for the res, and it need not be entered with the nary 
v iſſues muſt be. Vide Barnes, 135. 

Defendant on motion may have the writ of enquiry execu 
t the aſſia es, if he thinks proper, as the extraordinary colts al 
n himſelf. Barnes, 233. | 

If a torit of inquiry is executed at the afſizes before a judge bf 
ij prius, be is only an affiſtant to the ſheriff, and has no judi- 
al power. And if the parties come to an agreement there, 
he way to make it effectual is, to bring it to him to ſign, and 
lterwards to move the court to have it made a rule of court, 
tr Holt, C. F. 12 Med. 610. 

Notice of ᷑tecuting the ' writ of n ſhould be confined 
"two hours. Pratt. Reg. 445. | hk 77 Pratt, C. B. 113. 
n Barnet, 213. 11114. 

, Notice was to execute a wh * 22 by ten o'clock ; and 
. defence being wide, the court ſet it 2 for RELA 
Ira, 1142, 1 

Notice of executing it at elne, thou ,naming any other 
ur, was beld regular, it apgearing b 17 afkidavit that it was held 
ore twelve, Barnes, 302. 

|, "Yong D d Notice 
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of executing the WRIT or Enquiry, G.. 


Notice of executing it at ten in the forenoon, or as ſoon 
after as the ſheriffs can attend, was held bad. Pra#: Reg. 134. 
Caſ. of Pra, C. B. 99. 1 Barnes, 210. 2 

The notice muſt be certain a 2 A ; and where it was 
ſaid, at the Three Tum, Braut- „Hallörn, it was held bad, 
there being three Brook-/treets in Middleſex.” 1 Barnes, 0 
Pratt. Reg. 447. 2 | A 514 

If at Weftminſter generally, it is bad. Pratt. Regs 447. 
On motion to execute a writ of enquiry at a certain hour, the 
time is not to be ſcrupulouſly adhered. to. Dougl. 188. 

Notice of executing enquiry in à joint action, ought to be 
given to both defendants. Prad. Reg. 44. 

A countermand of notice of executing a writ of enquity, is 
to be given in the ſame manner as a countermand of notice of 
trial, 1. . in a country cauſe, notice of countermand mult be 
delivered fix days before the day of executing the ſame: and 
like notice if the enquiry is to be executed in town, and the 
defendant Tives above forty miles from London. But if ta be exe 
cuted in London of Wi/iminſler, and defendant lives withic 


abs 


+ + 


orty miles, then two days before. Ty. 

1 Continuance of notice of enquiry ſhould be ſerved tus dy 
before. 1 Barnes, 213. N 

So ſhort notice. Prat?. Reg. 444. Barnes, 301. And fo 
want of !wo days notice, the inquiſition was ſet W349} 7 

The writ of enguiry muſt be returnable, as the original pre 
ceedings are, whether on @ general return day, or @ day ar 
tuin. But ſhould it be otherwiſe by miſtake, it is nat an irg. 
larity, but error, therefore no advantage can be taken thereof 
motion to ſet aſide the inquiſition. Vide Barnes, 230» , Bu 
though it is error, yet it may be helped nom by the ftatutes 6 
jeefarls, and be amended from the award thereof on the zoll. 

Improper or defeQive notices of executing writs of enguit 
are. cuted by appearance of the party or his attorney. 1 
233 . Mn 4% M9 
Ihe notice miſtook the plainuff's name, and held dic 
2 Barnts, 247. | CE 

If the witneſſes will not voluntarily attend at the execution « 
the writ of enquiry, the party wanting their teſtimony may i 
out a ſutpe&na ad tuftificandum, which is to the following elit 

J 


George the Third, by the grace of God of Great Brit. 
France, and lreland, king, defender of rhe faith, St. ! 
E. F.—G. H. &c. greeting: We command you, that = : 
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of executing the Wir or Enquizy, Cc. 


fogular buſineſſes and excuſes being laid aſide, you and eve 
of yau be in * proper b. lan e our ſheriffs = Middlt- 
« On * 9 5 
4 in the noon of the ſame day, at be Gali. 
ball in King-fireet, W:Aminfter [if in a vacation, or in an after- 
nogn in term time], at the Tres Tun, in Brookeftreet, near 
Halern, i in the county of Middleſex, to teſtify the truth in a 
certain matter of controverſy, pending in aur court, befire us, 
at We/tminfler; between A. B. plaintiff, and C. D. deſendant. 
of a plea of [as the action is], in which ſaid matter a writ of 
enquiry of damages will then and there be executed; and this 
you, or any of yau, are by no means to omit, under the 
upon each of you of one hundred pounds,” Witneſs, c. 

You ſign and ſeal this writ, and wake) ot | a note for the 
office, and tickets for the vitheſſes, 8, 


nee 


. 4 . 
15 A ſus ticket on wit of . 124 
1 Arb 
By virtue of a writ of ſobpoeng to you direc, and herewith 
ſewn unto. you, you, are perſonally to be and appear before our 
ſheriff of the county of „ or his under-ſheriff, on 
ache day of inſtant, at be 
oclock in 85 forenoon 4 the ſame 47. at the houſe of 
in the ſaid county, then and: there 
to teſtify * e according to your knowledge, upon a writ of 
enquiry: of damages, to he then and mee, in a certain 
auſe now depending, between + plaintiff, | and 
$ Fl AP in a plea of on the part of 
te plaintiff; and this you are not to as | upon pain of one 
bundred pounds Daged the day ee in the twen- 
tieth year of the reign of our ſovereign lord George the Third, 
y the grace of Gad king of Great Britain, France, und Iriland, 
defender of the faith, &c. and in the e Lord ere 
1 ſeven hundred e ewe 2510 9 
its J wil * By the Cour. 


Nodes of ths execution hs; writ 19 was twice e907 


lnved, The court held the. Toke continuance bad, A 
an be continued but. once. The firſt 199 7 ance was alſo 


tot being ſerved till within an hour before the execution of the 
ent, whey it Mk * * ſerved tuo days before. Barats 


all © Ws 2 * 2 J Pali ae 2 $4 234 
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Of Judgrinent by Default, and herein of executing 
| the WRIT or ENQuIRY, Soe. 


U N DE R-Sheriffs, ought to execute writs of enquiry, and 
not | appoint! deputies ; but if -exeryted by s depurygrand 
defence made thereon, the court will not, for that, ſet the in- 
quiſition'afide, though the under - ſneriff is liable 16 an Ab- 
ment. Vide Barnet, 232. But the ſheriff may de hs , 
under his ſeal, to execute an enquiry. . 

A verbal appointment of one to execute the tit of enquiry, 


2 no authority; but this n is waived by A 


ence. Hornet, 419. 

An inquiſition taken before cave. under- ſheriffs extraordinary, 
was ſet alide; for the high ſheriff cun appoint no 9 8 4 
one under · ſheriff extraordinary. 2 Mill. 338% wo 

A writ f enguiry Eanhot. be executed om a undes, as 4 


within. the ad 20:Car.:a. c. 7. And the ane 


look into the almanack. Stra. 387. . ae 
An enquiry executed on the return day of the writ, is good. 
Ld. Raym. in” to tirw & 19 Lofts nam & 
It may be executed on the return day, before the riſing of the 


en Ca; of Hract. C. B. Bom 1 Tep | 1710 * 7 14 
Te jury, vpoß ,executing: the enquiry, muſt find: fome a. 
wege. atherwiſe/it:is bad. . 10 Nee 34s 1 We 


If they find fo mall Gert ap? inquiſition muſt fend, lers 
2: 0 „ % H 1633141 p +) - 


th they find el Brits We the defendant may, move the 
couit to ſet aſide the inquiſit ion. 7 2 209 „ 
Iſ the dmaget given on a writ of enquiry be more tan is lid 
is the declaration, and judgment be emered n 
D. 2 Biaclſ. Rap. t 300. 5 e An 
Damages for, mote were given on a writ of aqui? than hid 
in-tbe declaration, and on error the judgrhent Was reyErlſed-or 
that rea(on. Haler u. Backe. LA. Raym. 1362. A'S 
„be execution of a u enguiry befors,faurtern jurors. 
ſtead of twelve] held good: for it is but n inqueſt of 
whereon no attaint lies. 2 Rall. Ar. 65 g. 2 Stra. 119 
„A fand wtit of enquiry cannot iſſue till the ob is returned ; 
if it does, | it is irregular, and VE ourt will ſet aſide th 
thereof on Gl Bar mer, 2 a7 7 4 0 e 5 
Tbe writ of enquiry Veloje he Tat hat wen alterdd} and 
wa and 5 executed actording to notice ; al 05 
motiao to fer the enquiry aſide, the t court ditch arged the rule, be 


ing of dpinion, that as the writ had not 11 made uſt bebe re | 
the ars, the plaintiff had done nothing icregular, Barnes, 


202. 8 b . 
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Of Judgment by Default, and therein'of executing 
| the WrrT or ENQUIRY, &c. | 
Execution of 'a torit f enquiry may be adjourned after it Is 
entered upon. Caſe was upon an enquiry executed before the 
chief juſtice z the plaimiff could not prove the quantity of goods 
delivered, for want of a ſervant who was abſent ; and on plain- 
tf s ſubmittiag to pay colts, he adjourned it over to the next 
ſitting, and compared it to the Caſe of a ceroner' t ingucſl. or a 
amm iſſiom of lunaqy, where the jury ate adjourned over ſeveral 
umes, it being dut an inqueſt of office. Coleman v. Mawbey & 
al. Stra. 8 20) 1991 | 118 n 
The- writ f enquiry muſt be engroſſed on a double twelve» 
jenny ſtamped piece of parchment, and fealed, but not ſigned, 
with the attorney's name indorſed, and the time and place when 
and where notice has been given for the execution of it, and 
hen it muſt be taken to the Wesir office, where it ſhould be 
leſt two days before the exteution, that the ſheriff may have 
time to ſummon '# jury. But in Lenden, 28 2 jury is eee 
ſiting at — and in Meſi minſler at the Guildhall Mſimin- 
fer, in term; or if vacation, at the Three Tunt in Break-ftreet, 
Hilborn, between the hours of /n and twelve, this is not much 
regarded, and notice thereof muſt be given accordingly. 
When the day of executing the writ comes, the ſheriff's de- 
puty and jury are attended by the plaintiff's attarney or counſel, 
if thought proper, to prove the plaintiff's demand, or 
luſt:iined by him; and the defendant, in mitigation of ſuch da- 
mages, may produce witneſſes on his part “. 
On the return'of the writ the plaintiff's attorney muſt call on 
de ſheriff for the inqui/ition, which is annexed to the writ, for 
ieh a receipt is given. f | wo 
2 of hand muſt be proved on a writ of enquiry, Gow 
lared upon in the action. Snowgen v. T hymas. Hil, 11 Ga. | 
0 B. 2 Black. Rep. 748. E. See 2 47 2 1914 k V0.4 3 
Iatereſt is due, and may be a ained © executing a writ of | 
aguiry on all liquidated ſums, from the inſtant the principal be- 
comes due and payable, as on all bills of exchange—on notes of 
land payable at a day certain—on notes payable on demand, 
ther demand made—on money lent : and on an account ſtated. 
Vide 2 Blackſ. Rep. 761.—and Barnes, 228. | 
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* In Londen for executing a writ of enquiry you pay 14. 75, 44. 
nd for every witneſs ſworn 4 4. in Mi „and in moſt orher coun- 
es you pay ul, 10. 64. EN] FER ERIN 
| | Dd 3 But 
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Of judgment by Default, and herein of executing 4 
the Wzx1iT or Enquizy, '&c. 


But not on goods ſold and delivered, they being uſually upon 1] 
credit, of three months, fix months, or indefinite: nor is the 
ſum liquidated till the jury find the value. > 41 LL, 
If the torit of enquiry is not executed according to notice, the de! 
defendant ſhall bave eoſts. Note on Reg. Hil, 8 Gro. 1. B. R. of 
Both courts now give coffs for not executing a writ of enquiry Wi col 
according to notice, holding that notices of enquiry ſtand upon 
the ſame reaſon as notices of trial. Vide Barnes, 230. 
The want of a writ of enquiry after judgment by default, is 
now aided by the 4 and 5 Anne, c. 16. and not aflignable for 
error, Iſles v. Pitt, Ld. Ram. 1397. . 
It final judgment is hot ſigned before, a motion to ſet aſide an 
inquiſition may be made the /ixth day in term, after the mit of 


enquiry is returnable, if in C. B. 2 Wil. Rep. 30. do 
If the ſheriff, on the execution of a writ of enquity, admits F 
improper evidence to be given, whereby the damages are leſſen» ¶¶ nad 
ed, the court will ſet aſide the inquiſition, and give the plain · cour 

Barnes, 348. Wal 


tiff leave to execute a-new writ of enquiry, 


» © 5 | 
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Id berein of Suggeſtions vron THE RoLL, to 


_ deprive Plaintiff of Coſts, - 
PHERL are ſeveral ſtatutes, erecting courts of rea ot 


conſcience in various places, for the trial of actions on con- 


on 
the 
| tract under 40 ſhillings; in moſt of which is a clauſe, giving 
the WY defendant, in cafe plaintiff ſues in a ſuperior court, inſte 
N. of ſuch inferior court, and recovers leſs than 40 Prllings, his 
in WY colts, either ſingle or double, Vide the flat. 3 Fac. 1. c. 15. 
Dr TIUR. Ptr a 
After an inqueſt taken by default, defendant came into court 
„uud ſuggeſted upon the roll, that plaintiff ought not to recover, 
for WY C. [ſetting out the ftatute 3 Fa. 1, c. 15. made for the re- 
| covery of ſmall debts in London). Per Cur. The inqueſt bein 
taken by default, the defendant is out of court as to all pur 
but having * againſt bim. Aſter a default there can be 
no re plener. V ide Stra. 46. 9 beer 
But where, after a ver dict for 30 ſhillings, the defendant 
made ſuch a ſuggeſtion, which was argued on demurrer, the 
court held it to be well ſuggeſted after a verdict. Panel v. 
Wallis in B. R. Mich. 9 W. 3. cited in the foregoing caſe. 
Such ſuggeſtion, entered with leave of the court, after a 


ay” to by the plaintiff, Vide Barnes, 470, 471, and 
tra. 46. | ate | 

The foundation for leave to enter ſuch a ſuggeſtion 
after a ald. is by an affidavit of the fact on the part of de- 
ſendant. bid. a Stru. 974. 1120. , | : "Y 

And when ſuch ſuggeſtion is entered with leave of the court, 
the method is to grant a rule, that unleſs plaintiff pleads to the 
ſuggeſtion within the time limited thereby, the matter ſuggeſted 


oft, 2 as the ſtatute on which ſuch ſuggeſtion is foand- 
4 , directs, 79 
ba Plaintiff's original demand was 154 Defendant gave notice 
n-, but took no advantage under it, proving on the 
rial, payments in part, which reduced the debt to 17. 135. 
auc that the jury gave in nge Defendant hen obtained a 
ue to ſhew cauſe why be ſhould not have leave to enter on the 
roll a ſuggeſtion [purſuant to the flat. 1 V. & M. ſetting up 
courts of conſcience in Brifloh, Gloucefler, &c. ], and it was made 
abſolute. Barner, 353. g 5 
So that notwithſtanding plaintiff declares for more than 40 
billings, yet if the jury give a berdic for lefs, which was the 


| . Dd4 


ver dit had for the plaintiff under 40 Pillings, is traverſable or 


is to be taken for true, and the officer to allow double or treble 


vue debt at the commencement of rhe ſuit, the mans." 


if 


the damages are under 40 /billings. Jbid. 250. 


40 ſhillings, to plead generally in bar of ſuch aRion, that at 


to be ſummoned. to the court of requeſts, without pleading any 
(over and; ahoye ſuch matter as aforeſaid), that defendant was 


any other matter, whereto the plaintiff ſhall ar may reply ge- 


diſcontinue, or verdict paſs egainſt bim, or judgment be give 
on demurrer, defendant ſhall have Tull ct: but plaintiff me 
aſterwards ſue in the court of tequeſſs..— But notes. aQion 


292 Ot Judgment. 


And herein of Suggeſtions upoN THE Ro U, to 
deprive Plaintiff of Coſts. 


if a perſon within the ad, with leave of the court, make ſuch 
ſuggeſtion, and the coſts of the ſuggeſtion ſhall alſo be included 
in the coſts of the action. _ 
But if the debt, at the commencement of the action, was 
above 40 ſhillings. and deſendant pleads or gives in evidence 3 
fett-off, and plaintiff has a verdict for, the balance under 40 


filings, the defendant can make no ſuggeſtion. 


I To entitle a defendant to. colts under the 3 of Ja. 1.4 15. 
J. 2. and 4. when the damages are under 40 ſhillings, be mult 
ſhew that he is reſident in the city of London. Daugh, 233, 
mY: 1 quere, if he muſt not alſo ſhew that the plajntiff is, 
Iid. N 2 PA. 
If the damages are under 40 /billings in aſſumpſit again an 
inhabitant of Mrddleſex, the defendant ſhall have dawle coſts, 
whether plaintiff ſue in his own right, or as perſonal repreſents- 
tive, under the 23 Geo. 2. c. 33. Dough, 34. 

But a perſonal repreſentative cannot be fn in the county 
court of Midadleſex, and ſhall therefore pay coſts above, though 


The juriſdiction of the county court of Middleſex does not ex- 
tend to attornies— But that of the court F conſcience for Welt- 
minſter, eſtabliſhed by 23 of Gee. 2. c. 27. does, by the firſt 
clauſe of the 24 Geo. 2. c. 42. made in amendment of the 
ſaid 23 Geo. 2. c. 27. Ws Hl OE 

The ſtatute 23 Geo. 2. c. 27. eſtabliſhing courts , of en- 
ſcience in Weſtminſter, enables defendant, in caſe the plaintiff 
ſhall declare in the king's courts at Meſiminſier for à debt under 


the time of commencing it, defendant was an inhabitant and 
reſſant within the city and liberty of Veſiminſſer, or that pat 
of the duchy of Lancafler lying in Wiſiminſter, and was liable 


other matter. ſpecially.—And if plaintiff ſhall declare for the 
ſum of 40 ſeulings, or exceeding that ſum, to plead generally 


not, at the time of commencing ſuch action, indehted to-the 
plaintiff in any ſum exceeding 40 ſhillings, without pleading 


neraliy, and deny the matters pleaded, And if he be nonſuited 


ſo 


; 
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And herein of Suggeſtions UPON THE RoLL, to 
deprive Plaintiff of Colts. 


for rent, or oh real contraR,, or for any cauſe concerning teſta- 


ment or matrimony, or concerning or belonging to the eccle- 
ſiaſtical courts, are not ſuable in ſuch courts of requeſt.” The 
defendant mult take advantage of this ſtatute by pleading as 
above, and cannot make a ſugge/ſion' on the roll, if he omits 
to plead it. But defendant may take advantage of the "Londen 
it, 2 Ja. 1,-and of the Middleſex att, 23 Geo. 2. ©. 33. by 
entering a ſugge/lion on the roll, with leave of the court. 


% | 


* 


2% — - Df-Judgment. 
| Of ſigning - JUDGMENT: © 


In W. . In C. 8. N 
IN B. R. plaintiff muſt give In C. B. no rule ſor judg- out 
a rule for judgment, with the ment is given, but plainuff a 
clerk of the rules, in like man- muſt wait eur days exelufive, ty y 
ner as ryles' to plead, Cc. before judgment can be ſignec. mul 
which rule is out in four days © © 4 ID Bali 
excluſive, [Sunday or other | SIE EE If 
day on which the court. doth {4 Yes di ant 
Hot fit, not being accounted. l ann 1 Bt 
one, unleſs entered on the laſt | 84 If 
day of the term, or within four for x 
days after], So that if a rule 2 Bi 
is given on Wedneſday, the If 
plaintiff cannot ſign judgment Tr out, 
till Tueſday after. Vide Salk. 4 hour 
399. note Reg. Ef. 5 Geo. 2. | $ Pl 
| FEED 11 tert 
If the plaintiff has obtained an interlocutory judgment in B. R. if 
he muſt not give the rule for judgment, till the day after the re- Wi tif's 
turn of the writ of enquiry, —And if the writ of enquiry be te- fend⸗ 
turnable the laſt day of the term (as it may), he muſt not give Wi «ich 
the rule till the day; and then after four days may ſign judg- If 
ment. | | 4 a a ple; 
On judgment by default no rule need be given, becauſe de- Wl © ap 
fendant, in that caſe, tacitly confeſſes the juſtice of the plain- 80 
tiff 's demand, by not coming in time to defend the'aQion.,” plead. 
oy need the defendant give a rule, where plaintiff is un- If 
uited. | £ 
4 A rule for judgment may be given within four days after the W 


term, and entered as of the laſt day of the term. 'Note on R. be m 
Eat. 5 Geo. 2. B. R. 2 | 1 
It is the allowed praftice to enter judgments in a vacation 


of the precedent term, and they will be good judgments of te If « 
precedent term. Ld. Raym. 8 50: Though they won't fei dent 
purchaſers by the ſtatute of frauds, but from the ſigning. Sol Det 

| that if A. recovers judgment-againſt B. and B. dies in the vaci-gf imp: 
tion, within the year, at the end of it 4. may ſue out a fl. fn, vithoi 
as of the precedent term, and levy the goods of B. in the hand bgned 
of his executors, Mid. "* | vo ple 
If plaintiff become bankrupt between interlocutory and fire lame n 


plaintiff, | 24% 
If a cauſe reſts four terms without any 
cannot be ſigned without a term's notice. Mod. Caf. w_ let aſi 


judgment, yet final judgment ſhould be entered in the name d But 


Of Judgment, 29s 
Of figning Jupoment: 


There cannot be final judgment in real or mixt actions, with» - 
out a peremptory. rule on motion.  Sa/k. 399. 

The court will not give leave to enter up a jodgment of twen- 
ty years ſtanding, nunc pro tunc, for at ſuch a diſtance of time, it 
muſt be preſumed that the debt was ſatisfied. Flower v. Lord ' 
Balingbrote. Stra. 6309. . 

If plaintiff appears for defendant, be need not call on deſend- 
7 for a plea before he ſigns judgment, for not pleading in time, 
1 Barnes, 

[fa plea (6 put in before judgment ſigned, though the time 
be is out, yet plaintiff cannot ſign judgment, Sup. to 
2 Barnes, | 

If —— of a plea is not made till the rule to plead is | 
out, yet the plaintiff cannot ſign judgment cill twenty-four 
hours after demand made. 

Plaintiff cannot ſign judgment for want of a ales, till the 
iſternoon of the day after the rule to plead is out. Barnes, 266. 

if a ſummons for time to plead has been had, though plain- 
uff 's attorney attends, and ftays an hour [as is uſual], and de- 
fendant's attorney does not attend, yet the ſummons muſt be 
dicharged before judgment can be ſigned. Barnes, 240. 


If defendant having, a judge's order for time to plead, pleads 
a 


i plea in abatement, plaintiff may ſign judgment, and no-occalion 
e e eee Barnes, 263. 

So if he put in a frivolous demurrer after an order for time to 
plead. Barnes, 271. | 

f an agent gives time, » country attorney cannat ign judg- 
ment till that time is out. Barnes, 256. | 

When the cauſe of action is fully confeſſed | by the plea and 
he matter of the plea is ill in ſubſtance, judgment ſhall be 
jon, for plaintiff, notwithſtanding a verdie} for defendants | 

XN. 924. 

if defendane pleads a plea not adapted to the Aon, judg- | 
nent may be ſigned, Barnes, 257. \ 

Defendant's attorney ſent 'a note to plaintiff”s attorney, on 
lamped paper, _ 21 ad nil debet. Your's, &c.” And 
vithout calling A form, the plaintiff 's attorney 
igned jud os biel was held regular, and the notice to be 
to plea, p delivered to Lies inet — up in the 
lame manner as to be left in the office,” Barnes, 2399 

But where in qmm the tenant entered an appearances and 
wb note, that he pleaded not guilty ; ED a plea 
n form, plaintiff's agent figned judgment, gment was 
let afide ; — boring 3 


* 


days after the declaration delivered, w 


court made another rule to ſet aſide the judgment, upon pay- 


Nov. 12. A releaſe was pleaded with a prefert, and the fame 


Barnes, 245. 
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and 1 ger, unleſs the tenant appears,”a new declaration 
againſt the tenant ſhould, in ſtrictneſs, have been'deliveres, be- 
fore a plea in form could have been required. Barnes, 246. 

Plaintiff entered an appearance for defen''ant, according to 
the ſtatute, and defendant pleaded: in abatement, withih four 
t taking the de la- 
ration out of the office. Plaintiff ſigned judgment for want of 
a plea, which was ſet aſide, and plea held to de regular, 


Barnes, 250, 


A judge's ſummons for time to plead was taken out, und 


| ſerved aſter the rule for pleading expired: whereupon plaintiff 


ſigned judgment, and held regular ; the ſummons being unduly 
obtained after the rule expired. Barnes, 252 "If 
The writ was returnable Hilary, and a declaration left in 
the office the ſame term; and afterwards an 'appeatance entered 
by plaintiff, according to the act; but no notice of the dætla- 
ration was given till the 1 2th of April, for defendant: to plead 
within the firſt four days of Trinity, Motion to ſet alide the 
judgment, the declaration having been left in the office befare 
the appearance entered, and a rule 1 On ſhewing 
cauſe the court diſcharged the rule, the declaratioꝶ being a de» 
claration well delivered only from the time of notice ; hut the 


ment of coſts, pleading iſſuably, and taking ſhort notice of wil. 
Baa, #434 153% 23% „ 1 6-356 RE 
Declaration Nev. 3. Notice and rule to plead the ſame day. 


day oyer was demanded in writing, Nov. 14. Judgment ms 
tigned for want of oyer. Queſtion whether, plaintiff could'kign 
judgment, defendant not having given cyer according to de- 
mand? Per Cur. In 1753, upon this point all the judges 
were of opinion, that in caſe defendant pleads with a pt., 
and oyer be demanded, and not given in a-reaſonable time, plain- 
tiff may ſign his judgment without applying to the court to ſet 
aſide the plea, it being eſteemed as no plea till verified-by. Ser. 


After procuring longer time to plead, pleading iſſuably, de- 
fendant pleaded u tender as to part, and mn aſſumgſit as to dhe 
reſidue.—Plaintiff looked upon the plea as a nullity, and ſigned 
judgment; and held regular, Barnes, 252 ©; 4 1h, in 6 

Where a plea confeſſes the action, and does not-ſuficietitly 
avoid it, judgment ſhall be given on the confeſſion, without ſe- 
gard to the verdict for the deſendant; and in ſuch caſe a wm 


of enquiry ſhall iſſue. S/. 873. Garth, 370. 


- / 
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Judgment may be ſigned ona plea," where it amounts to a 
on couſeſhon, notwithſtanding the pleading over, Stra. 395. 
c · 


A plea in abatement, after the rule ſor pleading is out; ig « , 


wllity, and plaintiff may fign judgment. Barnes, 3346 + | 


time, by a judge's orders to plead till the l day of Michaelmas z 
ind for want of a plea; plaintiff then ſigned judgment; without 
of giving a new rule to plead, and beld regular, oy e Tons ai 
" bed by à judge's order. Barnes, 244. 

4 Oider for time to plead, pleading iſſuably, rejoining grti, 

p ind taking notiee of trial withimterm. Defendant plesded ac - 
1 cordingly. [Plaintiff replied, and then defendant. inſtead of 
rejoining, demurred, merely for delay. Plaintiff not having 
ime to ſet down; the demurtet to be argued. in terms fighed 
u jud2ment. On which deſendant moved to ſet it aſide. But 
on ne wing cauſe, the court thought defendant's practice a mere 
1 trick, Ln diſcharged the rule. By rejoining gratis is meant, 
P ai the - four ww nw to _—_ Barthes, 
271. ' ** Type cod 2 = 

„bes dent bete be role: for me tar plead onthe u 
* rms in B. R. and then pleaded s judgment in CG On 
the which plaintiff ſigned judgment, and deſendadt moved to ſet ic 


ige. But on ſhewing cauſe, plaiatiff, by-affidavit, ptoved that 
A he plea was a ſalſe plea 3--whereupen the court diſcharged the 


0 le for ſetting = he Wee mou coſts. Heron v., Heron. 


Blaciſ. Reps: 19 zu bow 729 

Motion 0 * len Fa c 8. The i 
wmplained: * was, that tha rule to plead was given beſart 
tice of the declatatian being. left in the office was ſerted an 


nd the praceediag according: to the 
Fanuc s attorney finding bis miſtake, waived his judgehent, 


"as expired ſigned judgment; and the queſtion was, w 

te could do ſo without Jeave of the court. Per Cur. It is on 

a me entry upon record, and the former judgment appear: by the 
"Je. WY =bonotary's book' to be ſigged by milſakt, and the latter is 
"the tzular, Barnes, 281. Ty e 2.27 
1 The plea was delivered in the country, with notice of eu-. 


Mice mu neceſſ- tily be proved at the aſſizes, by the perſon 
r mo delivered it with the plea. But the plea being delivered 
; he firſt day of term, and the c attornies both living in the 
ne town, the judgment mT ** and coſts 2 
nent end the event of the trial. — 251. | 


Defendant, 


A rule to plead-was given in Friaiiy. — ebtained | 


. + £4.46 EAT? 


defendant, the appeatance _— been IG by: plaintiff, | | 
atute. It appeared, that 


ruck out 7 old, and gave a new rule to plead, and after that 
f 


laintiff K judgment; which was held regular, though the 


* — ä DS — — —— — —ͤ — 
— — — — — — — = 


—— 
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Of figning JUDGMENT: 
Defendant, an infant, put in a pare! demurrer, witheut any for 


affidavit of the infancy. Plaintiff looking on it as @ nullity, Wl 500 
figned judgment. But the court held it to be no pleay either in ©" 
bar or abatement, but properly a demurrer : and that an ad- © 
vit is not \requiſite, Judgment' muſt be ſet aſide, plaintiff may ple. 
reply full age, if he thinks fit. Barnes, 267. the 
Defendant bound by an order to plead an iſſuable plen; pleaded i ! 
that plaintiff was an infant, and ought to ſue by proghein'ani, Wl 5" 
and not by attorney. Plaintiff's attorney conceiving*the plea 1 7 
nullity, ſigned judgment: which the court refuſed to ſet aſide, Wl der 
being of opinion that it was 'a plea in abatement, An ifſuatle 77% 
plea is à plea in chief, upon which plaintiff may take iſſue, Par 
Barnet, 263. eib . 3 1 42 proc 
Plaintiff bad demanded a plea at eight at night, the rules ſo , 7? 
pleading being ihen out. Defendant put in à plea at ſeven the Sul 
next night: but at ſix plaintiff ſighed judgment; - which beiq f de . 
within the twenty-four hours, the-court ſet ande the judgueot Wl 7 
1 Black. Rep. 5„O0. wo! 1 > 20) 1703691 e wy 
Rule to ſhew cauſe why judgment ſhould not be ſet aſide * | 
diſcharged, Odjechions were, that ' defendant; bad never beer © 
ſerved with a copy of the proceſs, or notice of. the declarmion il ge 
T'be anſwer was, that copy of the {s had been tendeted u E. 
the defendant at his houſe, who refuſing to-accept the fame, % 
was left there: and that within ſixteen days after ſuch leite Deter 
notice of à declaration way left under the door of | the "houſe tne qt 
which was then empty, and ſhut up. The court thought dd * 
ſhutting up the houſe, à trick of deſendant's to avoid proceſs — 
c. By Neg. 1 Geo; 2. notice of declaration is to be left a Yo 
 phaintiff's laſt place of abode. Barngs, 278. - 2, 1999 q 
Pluintiff cauſed proceſs to be ſerved on defendant, who after aff 
wards removed from his houſe ; and plaintiff not being able Une; 
iind him, followed the firſt ſervice, and left the notice of th 2 
declaration under the ſtreet door. of defendant's empty bone ＋ 
and the court held the judgment regular. Barnes, 403. W; 
Attachment of privilege returnable Thurſday next, er 15/H ign ju 
a copy whereof was ſerved on defendant before the returny 2 end 
on the teturn day { 30th of January] a declaration was left of dil 
the office de bene ge, and notice to plead ſerved on defendant 1 Co 
Defendant, by the ſtatute, having eight days to appear after th * ant 
return of the writ, ¶ i. e. excluſive of the return day j, flayed c Sa, 
yth of Frbruery, his laſt day for appearing, then entergd His 3f ; 5 
peoarance, and pleaded a tender after his time for pleading gie. rub | 
\ by the notice, but before the rule to plead expired, Plain — 5 


lookiag on this plea as a nullity, becauſe pleaded after the tin 


Of figning JUDGMENT. 


for pleading. expired z after the rule. to plead, was, out, ſigned 
judgment, Defendant | inſiſted, that this plea ought to, he re» 
ceived at any time, before his time for. pleading expired, or any 
ume be fore plaintiff was entitled o ſign judgment fot want of a 
plea. Iaterlocutory judgment was {cr abide, the colts to attend 
the event of the ſuit. Barnes, f. tx e td 
Defendant, pleaded a tander, bus brought no money into court, 
cave a rule to reply, and for want of a replication. a nen- 
ſs, Plaingiff gegarding the plea as a nullity, judgment 
aer the nanpraſi obtained, and then moved to ſet aſide the. ne 
brei. On which defendant; moved to ſet aſide the judgment. 
b Cur, The nonprofs not being righily obtained, plaintif my 
proceed in the ſame manner as he might have done in caſe 
unjro/s was not ſigned, and ly the judgment is re- 
zular, and muſt ſtand and the norpreſe being irregulat, muſt 
be ſet aſide, Barnes, 252, 1 f Nan „nei * 
The plaintiff, brought a refab returnable in Micharlmat, and 
2 pone returnable in Hilary after ; whereupon defendant: appeared, 
ud plaintiff delivered a declaration the eighth of Februvry, in- 
iled of Mich, indes of Hilary ; and for. want of a: plea bgned 
judgment,..and executed a wilt. f enquiry of damages, upon 
two prices directed to the defendant Detbeck, and che other 
liſendant raſgectively, and both left at the houſe: df Dathich. 
Defendant inſiſted, that he was estitled to an imparlance: but 
the que ſlian way not entered into. The court held the declara- 
lion, as intitled of. Miba term, null and void. Rule ab- 
blute to ſet, aſide the judgment and. enquiry, and coſta to attend 
ibe event of ttial- Cook v. Dethichs and another. Barnes, 274. 
Motion to ſet aſide judgment ſigued for want of a ples, upon 
in affidavit of the delivery of a plea to plaintiff's attorney in due 
ume, which was à plea of -otlawny againſt plaintiff in B. R. 
eaded in bar: but not ſub pede ſilli. Whereupon it was in- 
ited, that the utlawry not being pleaded fab pede fig ili, plain- 
'f was not bound to accept it, and therefore might — 
ign judgment, and cited. 1 Sa/k. 217. Garth. a220. Ta bi 


u a dilatoty, diffets it from the caſes cited for: plaintiff, and for 
this Co. Inflit 228 1 Lot. Mod. Athyusv.. Bay. To 
tis anſwer ꝓlaintiff replicd, that Cord 4do/t's words in Corthew 
ind Salteld, go both to pleas in bar and abatement, where the 
vutlawry is in another court. Per Cur, citing Sie Hiltram Wil- 

ypole's caſe in Cro, Car. Rab. 213. 2 Vent. 282. Tis. a plea 
u bar and nat & dilatory, Plaintiff cannot take upon him to 
te of the ples in bar;; be ſhould have applied ao. the court, 


F 


leſendant anſwered, that the plea, being pleaded in bat, and nat | 


Aſter regular judgment ſigned, and ſet aſide by the fort, 
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Of ſigning JupGMENT./ 


or demurred. Rule to ſet aſide the judgment, Fama v. 2 
Barnet, 24. 

Four queſtions grole. 17. Whether for gear ve 
the copy of an indenture ſer out in the declaration (whertef 
defendant had craved oyer), plaintiff evuld Ggn jodgweat ) Aud 
* court held he might. 

2. Whether plaintiff, Wande bees ese by a ſpecial injune- 
om out of Chancery — he was reſtrained from ſig 
; judgment), near twelve months after 2 tele to plead given, 
could, after ſuch injunction diſſolved, ſign judgment wittivur 
giving a new rule? And held that he might © 7 
3. Whether no appearance being 'actually” entered,” * the 
_ defendant's attorney, undertaking to appear,” was ſufficient to 
ſupport the judgment ? Feld alfo-tor plainti f. 

4. What time defendant had to plead after cher of the ſaid in- 
denture given? And the coutt- held, that 'defendant”hid"the 
fame time to plead aiter the declaration was Wenn A iy / as 
de had at the time eyer was demanded; and thereupon in 
ment was ſet aſide; it having been ſignedthe next day e 
given, and the yer having deen demanded two days before the 
rule ſor pleac ing was out. -Theedam v. Juclſom. Hurnen 13d. 

An attorney appeared, and judgment was entered »g4inft his 
clean and he had no warrant of attorney. And-queſtion was, 
if the court would ſet aſide the judgment. Per Curt! If ine t 
torney be re we will not. The reaſon 4s, decauſ#&the 
Judgment is regular, and the plaintiff ought not to ſoffet, for 
— in him. But if the attorney be net 'reſpon- 
ſible, we will ſet aſide the judgment: ſot otherwiſe def 
has no remedy; he my de ny ame means. 1 Golk. 

2 Salk, 50. * 911} 1 1 

_ An. attorney's clerk . up. jodgmiend in d uche 2 
regular attorney, but without his knowled or conſent; and 
the court, on motion, ſet it aſide for irregu rity” ee. 
| Adams: \ Burr. Rep. 4 pt. 2660. en FO 


the defendant pleaded the fhatute of limitations; on which plain- 
tiff moved to ſet it afive, and the rule was made abſolute: 
Defendant is bound to plead the general iſſue, unleſs in tale of 
a fair and honeſt Aden En a Julkilbtutivg! is ' neceſſary; 
Barnes, 253. N 
A regular judgment mall not be ſet aſide; thou obtained bf 
ae to let in a plea of limitation. 1 Blac h Ref! 33. 
Plulaintiff voluntarily ſuffered himſelf to be hoſted, "whe 
which he moved to ſet aſide the 5 and for leave to rep's 


r Goa ATTY EAST 
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; Of ſigning Jon. 
6% no; but on ſhewing cauſe, the court diſcharged the rule. 
He had repilied, tber the cauſe of afion aroſe within fix years; 


which fact could not be : 
that the writ of latitat iſſued within ſix . The court faid, 


that that would make quite 4 ne queſtion, which plaintiff had | 


before prieterwitted, and bad put the iſſue upon quite another 
ſoot, and upon 4 point Which! he could not eſtabliſh, Hutchinſon 
v. Brice. Burr. Rep. 4 ft. abg2. 1 


Verdict for defendant on tw {ſues joined, viz, upon not 
goilty, end a juſtification. By the ſpecial ples the treſpaſs was 
confeſſed, Judgment was ordered to be entered for plaintiff, 
notwithſtanding the verdict, the treſpaſs being confeſſed by the 
ſpecial plea. true method is, not to ſtay the entry of the 
judgment upon the verdict by rule, but to enter the verdict up- 
wo EN then jodgment for plaintiff: non ob/tante vereaicta. 
Zernes, 2 * 2288 wal 2400 , $9 32& 0.5. 44 E 

Deſendant pleaded three pleas by leave of the eourt; on two 
iſues wert joined, and on che third, for want of a tejoinder, 
the plaintiff ſigned judgment quod recuperet, and took out exe 
cution, - Per Cur. The iflues on the 'two other pleas muſt be 
tried befote | plaintiff can recover. If the defendant prevail on. 
any, the plajntif cannot recover. And the rule was made 
dolute for ſetting aſide the; judgment and execution. Barnes, 


Judgment was ſigned againſt all the defendants in a joi 
Fang + one 2 had notice either of bee ra 
ir. declaration. Rule t ſet aſide ai. Whereupon it was 
hewed for cauſe, at a writ of enquiry was executed and 
thereupon the motion came too late. But per Cur. The juog · 


dent can never be good, as to that defendant who was note 


krved, and therefore the judgment being joint, muſt be ſet aſide 
to all. Barnes, Fe If Oe — $3 

If a feme- ſole plaintiff after verdict, and before the day in 
tort takes buſband, he ſhall have judge 
annot plead the coverture, having no day to plead it. Co. 
lr. 232. Bul/. oo 5 n 5 , 

But if a man recovers againſt a feme covert, as ſole, the huſ- 
und may avoid it by writ of error, or he may come in at any 
ume and plead it. Sty. 254. 2 Roll. Rep. 53. | 

Defendants pleaded three pleas, After which plaintiff amend- 
ed his declaration, paid coſts, gave a rule to plead, and de- 
handed a plea; /Pefendants re-delivered their former pleas, 
without à ſecond application to the court or counſel, On which 
pantiff ſigned judgment for want of plea, de u. vo. Per Cur. 

vor. I. | Ee . After 
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ant, and defendant 
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After an amendment of the declaration, defendant has liberty 
to plead de nous, that is, he may do ſo if he think proper: but 
he is not obliged to vary from his firſt defence. Rule abſolute 
to ſet aſide the judgment. Barnes, 29g. 
Plaintiff 's attorney tendered the iſſus book to the clerk of 
deſendant's attorney, and demanded payment for entegiag de- 
fendant's appearance z the clerk offered to pay the reſt ol ibe 
money demanded, but refuſed to pay for entering the . appear- 
ance ; whereupon plaintiff's attorney ſigned jud t, aud de- 
fendant moved to ſet the ſame aſide. Per Car. Defendant's a> 
' torney muſt pay the money charged on the i book, which 
plaintiff 's attorney is to receive at his peril, and therefore the 
judgment was held to be regular. But the merits. not having 
been tried, it was ſet aſide upon payment of coſts, pleading the 
general iſſue, and taking ſhort notice. of trial. Barnes 44 
| In ejedtment, after defendants had appeared, pleaded, and 
entered into the common rule by conſent, their attorgey ne- 
lected to pay for the iſſue book, whereupon judgment was 
1 ned againſt the caſual ejector. Which, on motion, was (et 
afide as irregular.— Plaintiff might, have ſigned judgment againf 
defendants, who bad appeared, for nog-payment of the money 
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, 


for the iſſue, but not againſt the caſual ciactor. Bernet, 253 v 
When the court of favour ſtay; proceedings on the bf nd 
upon the bail's conſenting that the bail-bond ſhall Rand _ 
plaintiff's ſecutity, and after the plaintiff recovers in the origins he 
action, and chuſes to proceed againſt the bail, he may ian * 


diately ſign judgment on the bail-bond. For it is al 
tended, and in ſuch caſe ought to be expreſſed, that. judgme 
be given on the bail - bond, and execution only ſtayed. Hama 
$5. 98. r : $ 0 eee 

Debt on judgment. Defendant moved to ſtay'proceediog 
pending error; which the court ordered upon giving judgmes 
in this action. Bornes, 246. Bat note in B. R. the gule | 
ſuch caſe is to (tay proceedings without giving judgment, pend 


ing error. „ .17.g 
| X s Judg 
. An 8 urly o 
— Ls 4 $3, $08 

4 4 ts th thi 
2) $1443 enda; 
. 4:4 29 4h re of t 

j & 30 
, —_—_ a boo 


Of centering ahd ren 
I B. A. 


enquiry enreuted, and re- enquiry executed, aud return 


tamped; or if there has been tot; or if — 4.1 
i verdict for — Ways at- a verdict for 3 at- 

t ca torne the peſlea ſtampt 
2 half — with double balf crown ſtamp, 
hep; and the rule for 548. and having waited Me four days 


— then takes it to _ in arreſt of feen de de 
aer who will then takes it to t 
ax and — plaintiff his coſta who will tax and allo the 


& * — and then plaintiff bis coſta 4 increments 


Fa FF FF. 


6 final nt ia ſaid to be therton, which. is ſigni Ng final 
and al i and — thereon judgment, and hes es execution, 
ne · — — e + 10 may be taken out. Wort 
ws Wi pling, fas Judgment otherwiſe than by vera) . ooh a 
nn by er bis attorney * to make out, a precigy for 
1 0 0p on 11. firſt bene of that term; in 
at wech judgment, or the inter ju Free caſe of actions 
4 bunding in damages, to as * judgment, in caſe a writ 
1 f crror ſhould be brought: which . muſt be carried to 
* be curſitor of the county where the action is laid, on or before 


be 4/eign day of the ſubſequent tetm 3 otherwiſe by an order in 
tancery he cannot make out an _ original writ of à teturn paſt 
r that time, without ſpecial warrant from the lord chanctllor, 
by — or maſter of the roi. — Vide Lord Clarengdon's er ders i in 


The original writ in ſuch caſe being made out, the plaintiff's 
torney returns it of courſe, and then files it with the cu/os. bre« 
rim; and he muſt alſo file a warrant of attorney both for him» 
kf and for defendant, if he appeated by attorney. 


In B. R. | In C, B, | 
Judgments miſt be entered When final judgment is 
vrly on the roll, before fign- 222 . inquiſitions and 
u, or an incipitur thereof, ,t ords muſt be de- 
th the names of plaintiff and Jered pig clerk of the judg- 
endant, the counts, and na- ments, who continues the ſame” 
ue of the action, with the at- on the rol]. And if final judg- 
mey's name, to. be entered ment is not on verdict, writ 
book kept by the ſecond- of , enquiry, ot notiproſs, before 
J. Reg, 5 Anne, And war- judgment can be ſigned by the 


rants prothonetaryy 
Ke 2 


23 += 
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2 2 Bb C. B. e . 5 
17 there hes been a writ.of If there has been a writ of 
wrned, you get the inquiſition' ed, you get the inquiſition 


vent having been given allowed the defendaht.to more 
prethonotarya 


— HE OE En — — —E—ä—' 


_ — — — 
- 
- . 


577. Ve 


attorney in the 


[6 whit vie vid, e ante] 


c. at zem fer, until, Gg. [return of the difffanger or! 
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of eg agd d 00 


ants of attorney mull be en- prothonotary,, the! olerk of the 
tered at the 2 „ente mut pet hie ug og 

But ibis e — the win the paper where uu 
is not the warrant of attorney,” is to be ſigned, 0 dhe 
only the mor und of it, that warrants of 1 
whiche ntry was introduced in been duly led. 

eme the  Recond's time by 1 

right, e. j—Heretofore they it be not upon: 
were on roll by * — it, leaving 


Vid. l Tx Go 
ord. ae. 


8 

"Fre entry 6 tha: Pye a 
— t ang 

e Mm on] . 


9222 4. B. put 


ola plea 1 ſaid. © 
l it 

„ 9e fr by Ch 

4% en beginning With a ner 


PG re. D: Ye.” | 
9 ſo on as the caſe is, he- 
er by default, copnovit, of if , 

n verdie? | to the end of the 
iſſue joined, and dg of *. 


a | 


The FIR the entry, when 3 is thus: 
When the award of the 'verire is ſet out, you omit 
forth the 36 ry proceſs and make | the following entry d before t 
Nea is ſet forth: 
Py 1 2 the reſs thereof is continued between t 
axties aforeſaid, of the plea aforeſaid, by the Jury fore 
id, being reſpited between them before our: lord the ki 


6 e the king right. "fy . 
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Of entering and dotquettiag JoporrunTs. | 


« car] MaindfieK for the judges who went h clitult] on 


= 
” . 


—_— 


« ſhould firſt come at: m according'tbithe form-- 
« of the ſtatute in ſuch caſe made and provided, and now: at ' 
« this day on, We, the return day] comes as well the aid - 
« [plaintiff Þ as the ſaid 5 * by their attornies afore- f 
„ ſaid, And the ſald chief juſtice [or judge, dd the caſe is}-: 
before whom, Cc. has ſent here his rebotd bad before him 
« in theſe words, 15 Aſter warde, Se. Lentsting the en. 
„judgment.“ 

[f the cauſe wis not tried within/the terar next after that in 
mich iſſue was joined, the vaiſre muſt be contin uud: on the roll 
by vicecomes non miſic brd for evety intervenitig term between 
that of j joining. the iſſue, ind that. in which the aifiringas iſſued - 
kr the trial“ 

All iſtues amd; " owght 10 bs nes on me Gia 
fair hand; os 4 2 margin of an ineh at leaſt, and a con- 
mient at the top ¶ about ten incltiesÞ for binding up 

baader like ſpare Se boron, Irre writing de not 
abbed! out. | . 58 
The iſſues may be entered 5 both ides denz bur mould 
at come too near the bottom, where the e. muſt be num 


Co . 


III 28% 


14 


led in the treaſury of the cout. 
The ſtats . A. c. 201 malle, *. A dr e the: 


n Plas, and at Weſtminſter,” provides firſt in 
hat manner, and at what time, jud ſhall be docquettec, 
the reſpective officers,' in boobs for that purpdſe,” that the 
me may be ſearched for by any one, paying for the ſume ; 
d upon neglect of the officers in ſuch caſe, gives the pen penalty 
one bondfes pounds, balf to the party prieved, and the 

af to any one — ſhall ſue for the ſame, Wc ' 

And by ſe. 3. No judgment, not docquetted, and —_ 
the bool a» aforeſaid, 
to purchaſers or mortgagees, or have any: preference: againſt 
is, executors,- and adminiſtfatots, in their . 8 


r anceſtors, teſtators, or i ates eſtates,” 

And by ſe&. 4. gives the cles of the judgments b genes 

rand aboye thei uſual ers for their trouble. e ee 
1a B. R. 4% 0 nn 


For the better finding % When the roll is carried in 
, a dicquet muſt be left with to the protbonetary, you moſt 
92929 217 004 toh& 15115 eee 

Ee 3 | 


Sn An 


When the judgment roll .de our, the came ought w be . 


ter diſcovery of j } + roo in the 'courts of King's Benehy: . 
xc 


all affect any lands or tenements, 7 
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day of the „ term, 
and the rolls of Eaſer before 
the firſt day of Trinity Term 
following. Mich. 5 Anne. 
But the cas brevium, in 
indulgence of the clerk, mm 


the clerk of the judgments, docquet the ſame. on the com. Wl 
who enters.the ſame ip alpha» mon docquet. in the office, ia ter. 
betical order, by the defend-' the following mant: l 
ant's ſurname, in a book kept 272 Not inſormed in deht, ; ten 
by him for that purpoſe. Io (las the caſe is] Fr 
make the docquet you get a | . Middlg/exs. ,, |, + he 
number for your roll from the Here for Jones, { nol 1 * 
ni prius office, and draw your Blake for Tibbs, \.. 40x 
docquet paper as under: If the attorney has more to 
3 The entry of O. P. gent. enter, he enters them in like 
of term 22 Geo. 3. manner, ſtating the nature of 
Middleſex. Judgment in . the judgment and  aQtion as In 
between A. B. plainziff, above. ene ale 
and C. D. defendant, for got, Upon receipt of the roll, the may 
damages, and coſts 23 /, 10. - prothonotary delivers them over I tate: 
If the attorney has mote, is to inſpect the ſame, and eee 
he enters them in due order. eſtteat all fines and amercia- 0 
This paper with the roll, ments againſt ſheriffs and ober, king 
which is numbered at the bot- that be ſhall find amongit the d, 
tom in this manner, ſaid rolls, and hen delivers Ju 
Stormont and Way. them to theclerk of the eon; 
Roll 708. who docquets them, binde them [une 
is taken to the clerk of the up, and carries them to the de d 
Judgments, who marks the toll, Treaſury at He{{man/ter., ka 
to wham you. pay 34. for doc- j >, Nee n 7a 
quetting, and then . you-carry - _ 1 ud a 
* the ni prius office in n 11 a tide 
_ Gray's-Inn, from whence. it e t appy 
will be filed in the Treaſury. --- „ "4461 en al w 
- Note, The actual day of ſigning the judgment muſt be put i 
the margin of the roll. WI 1G 1% 104 0 
II BB. R. aſp) In C. . 
Attornies ſhall bring in the The ſeveral and respective no 
rolls of every Trinity, Michael - officers of this court ſhall de“ m 
mas, and Hilary Terms, and liver in all their rolls of Troy 
file-the fame before the efloign Afichae/mas, and Hilory Terms 


to the chr of the, aſſe us ba 
fore the eſſoign day of the ic 
veral terms following, and theit 
rolls of Caſter upon or beiure 
the firſt day of Trinity follow 
ing: and the officer who lb 


x 


Ot Judgment⸗ 30% 
Of entering and docquetting JoD@MENTs: 
„ee day but one before every not bring in, or ſend all bis 
in term, to receive and file the rolls of the ſeveral terms at theſe 
i rolls, He ufed formerly to at- times, ſhall pay to the clerk of 
| tend the day before Trinity | the effoighs 124. for every roll 


ſm for that purpoſe; butnow brought in after. 
he attends the day but one be- Plea rolls are to be brought 


fore Trinity. in in three weeks after the end 
* 8 of 'the term following, or if 
to « after, 12d. to be paid, Paſed. 
ike „ene 
ye | n ; 


1 In B. R. if the roll is already carried in, which is often the 
aſe after iſſue joined, and before trial, and which defendant 
the WW compel the plaintiff to do, by ſerving him with a rule to 
ver I coter the iſſue, the poftea or Inquiſition, with the maſter's allo- 
who WH c:tor of coſts thereupon, is cartied'to the clerks of the i privs 
and ce, and they will enter up judgment on the roll. * 
cia- On motion a new roll was ordered to be filed, the former 
ers, being loſt; for there being a docquet of it made before it was 
the o, it could be no deceit on purchaſers. Stra. 833. 
vers Judgment was ſigned in Hilary 1733, but by omiſſion of 
„ /luntiff's agent, the roll was not docquetted and carried in till 
dem bine 1737, and the true day of docquetting was marked upon 
the Witte Jocquet by the clerk of the effoigns, M. who pretended to 
e purchaſer of defendant's eſtate for valuable conſideration, 
n January 1736, without notice of this judgment, moved and 
kd a rule to ' A cauſe why the docquet ſhould not be ſet 
tide as void by the ſtatute 4 & 5 M. & it On ſhewing cauſe 
t appeared, that the judgment was for a bons fide debt, that the 
ul was accidentally loſt, and omitted to be carried in, but the 
rue time of docquetting appeared to be fairly entered, without 
ud; and an elegit upon this judgment appeared to be exe- 
ited, 1735, and that A. had notice thereof, who ſeemed upon 
de affidavits to be a colourable purchaſer, to aſſiſt defendant. 
r Cur, The true time of docquetting not being concealed, 
ud no fraud appearing on part of the plaintiff, we will interfloſe. 
. may bring his ejectment, take what advantage he can. 
lt appeared that A. had not made ſearch for judgments againſt - 
endant till after bis purchaſe. Rule diſcharged. Barnes, 261. 
Defendant gave a-warrant of attorney to confeſs judgment, 
| died within a year after, in time of vacation; before the 
ven day of the ſubſequent term, which was Zaffer. The 
trney, after his death, entered bp the judgment, as of the 
it term Hilary; but did not bring in the roll before the 
Ee 4 &foige 


/ 


Of entering and docquetting JUDGMENTS, 
eigen day of Eafter Term; and on motion to ſet it afide, the 
coutt beld the judgment to be regularly ſigned, as of the pre- 
eedent term, as the party died in the vacation, and it was a 
good judgment of ſueb precedent term, though it would not 
affect purchaſers, but from the time of ſigning, But as the ru} 
was not brought in and docquetted before the gegn day of the 

ſubſequent term, it was irregular. . For per Cur. By the courſe 
aud ptactice of the court, all the rolls of Hilary ought to be 
brought in before the eſſoign day of Eaſſer Term, and made part 
of the bundle of Hilary; and it is for this reaſon, that what is 
done in vacation is looked upon as the act of the term preced- 
ing; and there cannot be a poſi terminum roll, received without 
leave, upon motion, which the cgurt does not grant, but whe: 
it appears that no one will be prejudiced. For if this were tc 
be allowed, the flatute of frauds, and the ſtatute of king Millan 
for 2 judgments, er be 17 and 4 bop 
they diſallowed the filing it. Ode and Woodward. Gall. ir 
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Of Judgment by Conrzsszon, Ge. 


A the deſendant often, on being arreſted, will gives warrant 
of attorney ta confels. judgment upon time given him for 
payment of the debt, &c. the courts have taken care, by: cults, 
that pe io ok ſituations — 0 14 74 on. wm 
« No warrant of attorney for con a judgment execu 
by any perſon in cuſtody of any ſheriff, or other officer, ſhall be 
of any force, unleſs. ſame. attorney for and oa behalf lack 


inform him of the nature of ſuch warrant, which attorney 
ſubſcribe his name as a witaeſs to the due execution than“ 
Eaft. 15 Car. 2. B. R. 

This wie does not extend to. caſes where the defendent in in 
cuſtody upon an execatian, but only where he is in cuſtody upon 


man is. acrelted upon. me ge debt is not liquidated, 
and therefore under dureſs he may be prevailed upon to confeſs 
more than is really due; but upon an execution the debe is li- 
quidated, and therefore the only purpoſe of defendant's giving 
L. U ee eee 
281. 
ind A U n. 14s 15 Gee, 2." No beiliff os rige 
officer ſhall preſume io eat or take from any perſon, being in 
his cuſtody, any warrant to acknowledge a judgment, but in 
the preſence of an for the defendant, which 


rſon in cuſtody, and expreſaly — by bim, be 0 


The teaſon of this diſtinction ia, that = 4 
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ſhall then, ſubſcribe; his name thereunto; which. ſaid waerane 


ſhall be produced, when the ſaid judgment ſhall be acknowledg-» 
ed.“ And no'attorney-{hall enter, or acknowledge or cauſt to 
be entered and acknowledged, any judgment by colour of any 


warrant gotten, from · any ou being under ns 5 
wiſe than as aſoreſaid. 


FY 
mw * 


var 


enter ug the — wot 


* e neee e — and. the de ſendant 
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living, = 
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| Wving, Rep. and) Caf: of Prag. d. P. 6g: 2 Bee a; 
So in B. R. Arid if entered otherwiſe,' the court, on he 


will ſet it aſide. ie 

If a warrant of attorney to enter judgment be above 4 fear 
eld, and under ten years old, leave to enter judgment may be 
given by a treaſury rule [#, c. in C. B.]: but if the watrabt be 


above ten years old, the court muſt be mbved for leave to enter 


up judgment. If the warrant be under twenty years old, the 
common affidavit of the due execution thereof, that the debt is 
unpaid, and parties living, is ſufficient for an abſoſute ruſe, 
2 Barnes, 44. 5 a . 8 
But if the warrant be above twenty years old, the rale m 
be to ſhew cauſe, and ſerved on the defendant. | Barms 3. 
2 and Caf. of Pratt. C. P. 146. 2 Barnes, 42. | 
. The defendant was taken upon a c. fa. and paid part of the 
debt, and gave a warrant of attorney to confeſs à new judgment 
for the reſt, upon time given bim to pay it. And this was 
held good, without the preſence of an attorney. Stra. 1245.” / 
If the defendant is arreſted; and in execution, and one be- 
comes bound for him to the plaintiff, and the defendant gives 
him judgment for his counter-ſecurity, it is good, though no 
attorney be preſent: and it is not within the common rule of 
the court, becauſe it was not given to the perſon himſelf. [in 
which'caſe there muſt be an attorney preſent], but to à third 
perſon.. 5 Mod. 144. 1 Salt. 402. 6 Mod. 85. 163. 1 Med. 1. 
Cond, 56. 62%. ane KR 
The reaſon of the rule, that the attorney of the defendant being 
under confinement, ſhall be preſent when he gives a warrant to 
_ confeſs judgment, is to avoid all practices on the part of the 
plaintiff, and to ſee that it is done without dureſs of irppriſon- 
ment. But that cauſe fails here, where the defendant is not 
in priſon at the plaintiff's ſuit, nor abuſed by any artiſice uſed 
by him. 2 Ld. Raym. 797. Burr, 4 pt. 3 vol. 17933 
A man in cuſtody, at the ſuit of another, may give @ warrant 
of attorney to confeſs judgment, though his own attorney is not 
preſent. But ſome attorney ought to be preſent. LA. Raym. 
797. Barnes, 44. a parotid 
By Reg. Prad. 4 Geo. 2. B. R. there muſt be an attorney 
preſent, on behalf of the defendant in cuſtody, to make a war- 
rant of attorney to confeſs judgment good. 21 4 
Defendant having been two years in cuſtody in execution, 


moved to be diſcharged; on pretence that his warrant of attor- 


ney, to confeſs judgment was executed at à time when no 
attorney was preſent, and obtained a rule * Plaintiff ſhewe? 


in 


- - ©Q. 
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for cauſe, that defendant himſelf praRiſed as an attorney, Rule 
diſcharged. And by the chief qu/tice, it might be | otherwiſe, 


where plaintiff is an attorney, as be would be likely 
to impoſe on defendant. Barnet, 37. wh <3 *N \ F 


The court ſet aſide a judgment entered upon a. warrant, of 


* given in Traland, by the deſendant, whilſt in cuſtody 
on meſne proceſs, at the ſuit of the plaintiff, becauſe no attor- 
ney was preſent at the giving it, according to the rule, 4 Ces. 2. 
and ſaid, it was an-yniverſal rule; and, that the plaintiff, if be 
would make uſe of this court, muſt conform to its rules: com- 


paring it to the caſe of ſtamping foreign deeds before they can 


be read here. Stra. 1247 Ds Ari, * 
If an executor or adminiſtrator conſeſſes judgment, or: ſuffers 
it to go. againſt him by default, he thereby admits aſſets in his 


) 


hands ; and is eſtopped to ſay the contraty in an action on ſuch, 


7 ſuggeſting a deuaſtavit. Shelton v. Hawling, Exor. 
1 Wi, | 


10 2 8. 4 1 
A 8 be has given a warrant to enter a judgment, 
cannot revoke it by the courſe: of the court; and, if he endea- 
rour to revoke it, yet notwithſtanding, the court of King's, 
Bench will give leave to the plaintiff do enter be judgment. 
2 Ld. Raym. 50. N t | ' "4 — 


If man gives a warrant of attorper t0 . aj 
1 Vent. 310, Std contre, Ld. Raym, 849. 0 Ef 


dies before the judgment is confeſled, this is a c 


[4 | 
But if he die in the vacation, the attorney, mag, before tho. 


eſſoign day of the ſubſequent term, enter up the judgm 
the p nt term. Ld, Raym. ** Salk, 87. 4 Stra. 718. 


$82. 1c81. Andr. 53 Barnes, K. B. 357, 358. 4. 
But the court will not give leave to enter up judgment, on 2 


On 11 Neu. motion to enter up judgment on an old warrant 
of attorney, on affidavit produced, ſworn the day before, of the. 
party's being alive, and the debt unpaid, on which the court 
made the common rule. On another day a motion was made 
to diſcharge this rule, upon an affidavit, that defendant died at 
ſeven o'clock in the morning of the day the, firſt motion was 
made; and jt was inſiſted, that this was 3 ſurprige on the court. 


t as of 


warrant of attorney, after the death of the plaintiff. Stra. 718. 


However, the court declared, that if it had appeared that the + 


man was dead, they would not have made the rule; but they 
applied the maxim, fferi non debet, fadtum valet, to this caſe, and 
Gre BY it to the r 2 Salk. Fe and ＋ e. Facelyn, 
'ra. 882. and thus ſuffered the deccit put on them to prevail, 
4. Ye Wann ee | Defendas 


* 
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Defendant gave a warrant of attorney to entet judgment 
the ſuit of A. and one B. . leave 2 af 
ta enter judgment at the ſurviving plaintiff's fuit, vpo 
davit of the due execution of the warrant of attorney, 


40. But He motion was denied in another caſe; Burned, 45: 
On a wartunt of attorney to confeſs judgment to 1, it may 
be entered on motion for the furvivor. 2 Bari Rep. or. 
A warrant of one execator is not ſufficient to enter up 
ment againſt the other, becauſe it would be eſtopping the other 
from ſaying, that he is not executor; and, being without” his 
knowledge, it might ſubject him to æ drvd/ffavit for the paying 
Denen I 4 ES 0s ks RAE 
A. and one B. deceaſed, gave a joint bond; and # warrant of 
attorney, to enter up judgment againſt my,” not x3, though 'exe- 
cuted by two; Motion, on the common affidavits. for Tex 
enter up judgment againſt 4. the ſurvivor ; and a-cafe: was 
quotEd in B. R. 25. 6 Gro. 2. Tadd v. Ted, where leave was 
given to enter up judgment nt rhe fuit of a ſurvivitg plaintiff.” 
On which à rule to ſhew cauſe was granted, which was after- 
warde made abſolute, on affidavit of ſervice, no cauſe being 
ſhewn to the contrary. Gladwin v. Scott, Barnes, 53. 
 Motion' for leave to enter Judgment upon an old warrant of 
| attorney, on affidavit, that defendant, who reſided at Famaice, 
was living, and in good health, and had been feen and converſed 
with there x Ar perſon who made the affidavit on the 1 
September, He ſailed ſoon after, and arrived at Londa 15 J. 
nuary, granted. Barnes, 256. | n. 
If a warrant of attorney is given to a feme ſole, and ſhe mar- 
ries before judgment is entered up, application muſt be made to 
the court for leave to enter it up by the huſband and wife, 
founded upon' an affidavit, proving the marriage between the 
plaintiffs ;' and F entered up by ER arid wife others 
wiſe, it is irregular. Burr. 4 pt. 3 vol. 1. Ko 
If „eme dale gives a . of —— to confeſs 2 judg · 
ment, and marries beſore it be entered, ſuch marriage counter- 
mands'the warrant, and judgment ſhall not be entered againſt 
the huſband and wife, for that would charge the huſt 
Eft. W. 3 B. R. Ann, Halt. 117, 299.0 
A feme* covert, who lived and ated” as a feme fate, gave 
4 warrant of attorney to confeſs judgment; r. and afterwards 
moved to fet the wartant aſide, becauſe ſhe d covert. But 
the court would not reheve her on motion, ant} pat net to her 
writ of error. Mich. 10. V. 3. B. R. m Ak 400. 1 
24 7 iy 


N 

bir f. 
that the 
debt was unpaid, and the deſendant av. Still v. Su. Barnes, 
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If a wartant of atzorney be given after the contipyance day, ta 
eoter vp a adgwent, as of the term 3 this may be 
well croughy-if it be dated within the term; but it cannot be 
ſo, if ſuch a warrant be given to confeſs a aged: generally, 
and dated nue e term. 1 Forte 14 3. 
If a warrant of ationney js gin 50 — — to be 
entered af & cartain term therein megtioncd, __—_—_—— 
entered anly of that term. 1 Adadk:1.: 1 
If 4 warcaptibe 40 ponſeſs judgment generally, without — 
preſſing any particular term, or daes expreſs, that it deientered 
of a particulam gem, or any dem ſublequent to it, judgment 
way be entered: νον fablequent: lem: but if nat entered 
within the fave darm, next aſtet the date of the warrants 
the covet: moved for leave to enter the judgment, upon 
aida vit made oſ the due executipn: af the warrant. of attorney, 
and | thas 2 — the r un. 
in pr 180 
mon adn, — — — — | 
attorney, not expreſſi ing any term vr time. And na cauſe. being 
hewn, the gule wos, abſolute, on affidavit of ſervice- Barnes, 32. 
Motion fer leave to emer up judgment on an old warrant of 
attorneys upon an affidavit, ſworn by the plaintiff an Ireland, 
before 3.commillioners of the Common: Plas these, of the, due 
execution of the warxant of. 'attatney; that the deſendant was 
hing, and {be debt vepeid. An afagavit alſo was produced, 
that the plaintiff ved in Irland. But the courteefuled the 
plaintaff 's ident, ſworn s xforciaid, to he read. Barnes, 40. 
In ej and then relichs uerificatione. confeffion 
to abe ations — — — ſubſets he Sachs 
otion, might enter judgment 
= — ater Gor, Defendant's attorney ought u co 
petſon de ſare the maſter, and do it there, And though 
4 was was weld Ted bg could yor b, yot the motion Was 4 
L. Rom. 35 1 
A motion was nds et hide. an execution . 
upon ſugtzeſtian — er the parties, mage aſter 
the judgment given, ) that op ſhould be upon 
8 terms, — Halt, ch. = 5 a jud t is 
con tees, it ws, e a conditional 
ment, © rn will lay their hands upon it, and ſee the — 
performed s but where 8 judgment is acknowledged abſolutely, 
ind a ſabſequent agreement made, this does no way affect 
judgment; and the court wil © 00 notice of it, but put the 


des 
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party to his action on the agreement; and in this eaſe the agrie · 
ment being only under their hands, it is no ground ſor an | 
guerela, and the court cannot hold plea of an agreement upon 
2 motion. Salt. 400. R663" o 1394, 1057130 8 4200-8 a) 
A defendant, frequently after-a declaration delivered, will, on 
the plaintiff's engaging to ſtay execution for 'a time, give judg- 
ment by cegnovit actianem; and in caſe of treſpaſe;- &. conſels 
damages by underwriting | the declaration 'thu#:**\J1gcknow-- 
ledge this action, and admit that the plaintiff „ B. hath 
ſuſtained damages to 50 l. G. den e. eee 
If defendant conſents to confeſs a judgment on terms, 26 to 
ſtay execution, &c, it does not imply x" conſent t bring 10 
writ of error, unleſs ſo expreſſed. 2 Blackf, Rip. G0! «il 
Motion to enter ſatisfaction on the record'bf\jadgment in 
plaintiff's name, nunc pro tunc; plaintiff being © aftor- exe- 
cuting a warrant of attorney to acknowledge ſatisſactidh and 
his adminiſtratrix become a lunatic, as appearedibytheaffidavic 
of a-phyſician who attended her. After rule to ſhew cauſe, and 
no cauſe ſhewn, it was granted. Darlew v. late duks 
Barnes, 258. * e 4.46 4191930 in ane 
Motion to enter up —— an old warrant of attorneys 
Plaintiff, being a /unatic did not ſwear that the money wu un- 
paid, but another did, who had received the intereſt upon he 
bond for three years, ever ſince plaintiff was a ſunatic."" Pur 
Cur, Let judgment be entered. Barns, 2 0: 0990 
Rule to ſhew cauſe why judgment and f, fa. ſhould not be 
ſet aſide, and reſtitution made, no attorney —_ reſent at the 
execution of the warrant to enter judgment whilſt defendant was 
in cuſtody. It appeared, that one E. who had ſerved #'clerk{hip 
(and was ſworn an attorney ſoon aſter the execution of the war- 
rant, and before the firſt motion made), was preſent ! but this 
was held inſufficient, and the rule was made abſolute, and the 
prothon direQed to ſettle ſatisfaction as to the goods ſold, 
which could not be reſtored in . . 2 ee 
On trial of a feigned iſſue, it was found by verdict, that the 
warrant of attorney to enter judgment was givers in conf: 
of an #ſurious contraft, On which the court ordered the judg- 
ment to be ſet aſide, and the warrant of att and the bond 
whereon the ſaid judgment was entered, to be delivered up, and 
plaintiff to pay the coſts of the application, Machin v. 
Barnes, 52. : ie 
In quare impedit, iſſue was joined between the patties,” and 
afterwards judgment was entered at the foot of the iſſue for 
plaintiff, by cognovit act jenem (relicla verification ),/by virtue of 4 
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warrant of a For that purpoſe,” pretended to be 
by defendant Bend. The validity of which warrant of 
being conteſted, an iſſue was dir -by the court to try whether 
the ſame was duly executed by Bond or not, and upon trial the 
jury found it to be a forgery j wheteupon the court ordered the 
judgment entered by virtue of the ſaid warrant of attorney to be 
{et afide, Defendants: moved, that the ſaid judgment entered 
upon record, ſubſequent to the iſſue joined, might de out 
of the roll, in order that they might make up the record for trial 
by proviſo: The court denied to make any rule, but declared 
that the judgment might be vacated in proper manner, by virtue 
of the former rule for. ſetting ĩt aſide and a uacatur hoc judie 
cium was accordingly entered on the margin * _— Barner, 
239. | 3 3z® 32 Wha 
"Defendant! 2 minor, and another, gave a Joiges warrant: of 
attorney to canfeſs:-judpment, which- was cotered up againſt 
them, and on motion afterwards the rule was made abſolute to 
ſet aſide the judgment againſt the minor i. e., to vacate the 
warrant of attorney as againſt the infant, whereupon the judg- 
ment as to him drops of Courſe}. -Mattrux v. Sir Jobs St. 
and athers. Hlil. 17 Gen 3. C. H. 2 Bet. Rep. 11333. 
The court will order a warrant to confeſs judgment — 
livered up, if obtained by fraud, before: ES: has been made of 
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pending argument or time taken by the court 


party die 


2 


F 


ter up judgment nunc pro tune. Barnes, 258. 


Qn motion ſot a new trial on the ground of a ſuppoſed mil. 
direction of the judge in admitting improper evidence, Wc, la 
in the court 
(who took time to adviſe upon it), the defendant died ; where. 
upon, the plaintiff moved fur leave to enter ap fad meu a1 of the 
next derm after the verdidd. Per Cur, It is diſcretionary to 


the interim, and whilſt the queſtion was depending 


| — not. 1 Sid. 462; Criſpe and Fathſen v. 


at in point. 1 Vent. 88. 90. 8: C. in point. It 


Beaufort. Burr. Rep. 4 be. 147. 
15 — — on &' 
taken to conſider, S the plaintiff 
ment was ordered to be entered as of the term in which the 
pms —u— Sir Joba Tralaumey v. By. of Winchefler. Bur. 
4 $6296: e EET 9 oe rr ns Knees 
By 1) Car. 2. c. 8; It is enacted, That in all actions per- 
„ ſonal,” real, or mixt, the death of either party, between the 
e verdif? and the judgment, fhall not herenſter be alledged for 
. error, ſo as ſuch judgment be entered within two ters after 
« ſuch verdict “. | O04 3; wh; 

And “ where any judgment after a verdict ſhall be bad, by 
« or in the name if any executor or adminiſtrator, in ſuch 
e caſe an adminiſtrator de bonn non, may ſue forth a ſeire facias, 
and take execution upon ſuch judgment.“ 8 

A rule was obtained by plaintiff, to ſhew cauſe why judg- 
ment ſhould not be entered nunc pro tunc. Cauſe was tried at 
the ſittings after Trinity, A. D. 1735. Defendant filed a bill, 
and got an injunction, which was diſſolved the 19th of May, 
1740. Then ſearch was made for of Fane, but it could not 
be found. And ' afterwards, 21ſt of June, 1740, defendant 
died. It appeared, that the bill 'in Chancery was' brought in 
1733; but the anſwer did not come in till 1738, and a further 
anſwer, not till 1739. Per Cur, By the ſtatute 17 Car. 2. 
Judgment may be entered within two terms after the verdict; 
and the death of the party, between verdict and judgment, ſhall 
not be affigned for error. But this cafe is not within the ſta- 
tute. The delay is purely the plaintiff's, and not 
by the court, Rule diſcharged. Barnes, 261. Ss 

A warrant of attorney was given to confeſs judgment to t, 
and one died before judgment entered ; and leave was ** 


— 


— 


—E4 
zeaſonable, Trike a rule to ſhew cauſe: And afterwards the 
rule mas made abſolute without defence. Dualer v. Dal of 


7 on'motion, the judg- 
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12 to enter it up, Tedd v. Daul B. R. 1 f ñ ra. 
And ſee the caſes there cited. and 2 Keb. 1300. ueber 

v. Smith, But in Still v., Still, in C. Bi 2 Bernet, 36. beld, 
2 the Ne . an, 10 mann 
u 03 bn f Bi 7. 

25 Ine B. -by: Layeiaks who ſurvived Kit 
chin v. Gorferth., The court was of opinion, that the-power 
ought to be ſtridly purſued and that a power to enter 
ment at the ſuit of two, | dathi not extend to the ſurvivors TM 
intereſt of the ſurviving; plainti® cannot be purſued aguinſt 
the authority. The. thing. prayed is ff inum remedium, which 
cannot, he granted comraty ito the agreement of the parties, 
The origionl debt will remain, as before the warrant of attorney 
given, - Had the application been made the laſt term, the jupg· 
ment would | have related to a time when both plaintiffs. were 
alive, and then perhaps the court might have given leave to 
** judgment at the ſuit, of two. Motion denied. The 
e Sand 9 3 Cn vde poſt] wes out of the caſes 


8 of, 4 means — ret, emer up judgment 
u his. own ſuit on a warrant: of attorney, the worde 

extended to entet judgment at the — "the teffator, his 
teirs, executors, of admin ratur. Rule was made abſolute, (on 
afidavit of ſervice) no cauſe being ſhewn. On moving thle, 
the ſcrjeant quoted a caſe in Sail. a warrant of attorney 
to enter judgment was given to a ſeme ſole, and ſhe having 
married before the judgment en the court gave leave to 
enter the judgment © Sol helinnd ado Norms! 


44+ 
Defendant died the a6th of Felruarys judgment wa M 
the 21ſt, and the plaintiff revived the judgment 
againſt che defendant's adminiſtrator; and pre Mag” ryan res 
turned, execution was awarded. And on ſbewing cauſe 
ainſt a rule to ſet aſide the the. court held, that all 
judgments muſt be taken to be pronounced in tetm time 3 and 
that ſigning 32 the vacation following, after 
ite death of the patiy, is 
N N 
ant the 2 , 2962s on 
it e 28 of the prece - 
tent term, by virtue of a warrant of attorney, — chen ene 
wted a f. ft. 7 and beid well Barnes, 268. 
Defendant died the goth of April, and on the 2ſt Abi 
% " the 19th, for leave to en- 
| rec 
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Vor. J. 


Ht een. Jy. 


— Buna, ' 
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ter judgment on an old warrant of attorhey, Role made, nd 
judgment figned the 238K. On motion by the exeeutots of de- 
fendanty to ſet aſide the judgment, defendant being dead, be- 
fore abe rule made, and jud gment ſigned, the ſaid, that 
if it had appeated to — that the defendant 2d been de80, 
leave 10 enter judgment had not been given. But here there 
was no impaſition on the court ; and there was tio"diffetetice 
between a warrant of a „under or above a year old, ve 
hat if under, judgment may — — without, if not 
wuhout leave of the court, | The judgment, when ſignsd, ve. 
' lates to the eſſoign day of the term preſent or preceding. The 
caſes are uniform; and the court will adhere to fond 28d fe- 
lations, when t oy tend to promote juſtice, The eld practice 
is altered by act of parliament only, with reſpect to the Ume 
from which judgments are to affect purchaſers, and cited' = 
and Jocelyn. B. R. Mich. 4 Gen. 2. Chaney and Needham,” Finer 


510 


title Judgment. _— 2. BR. Torr ' Bari, 


233Do ..- © «4 1 11 inn ET 
On iſt December — plaintiff 'g e died N. on the 
— 


8 agment was figned of 

ceding. Defen — — to ſet uſide te judgment 1 
ſubſequent proceedings, by ci. fa, thoreupon. 
qauſe, the court were of 2 that the roll having — filed 


— eſſoigu day of y, the ent is rela- 
b 2 eee woke 
cially l is only interlocutory, and no day of fguing is 
quired to be ſet to it. alt. 9% > td. Raym. 166, An the 
rule to ſhew caufe why' the -jj "ſhould not be; let ali, 
was diſcharged; Fide Barnes, 266. f 
' A warrant was given plaintiff to enter up | ny of 
term, "which — d to do: and afterwards nd- 
ant died, and the. phaintiff entered the 3j t; "Per Hit, 
chief juſtice; © The — be as of the hiſt term j vnd 0 be- 
fore defendant's death and yy not err6neves And 
ſuch entry is the praftice of the 1"Oud: v. Dy. "Wirdward. 
L. R. 766. Salk, 87, 17 9 4: ** 
. The lain died after urrdid, and before jodgmentwir c- 
tered : Afterwards judgment was entered, and exeeutiph taken 
out by bis repreſeprgtive, without u Hire fein. Ad on mo- 
tion io ſet aſide tho pri facios, it was held, that u the 
judgment ' was: regulacly entered, by the 17 Cari 11 Jet the 
F. Ja. iſſued irregulaily, ſor there t to have - beet). 6 4 
fades: $0 the execetion: was eee en „Nr 2. 


— : p * 1 a, 72 
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Judgimen 57 15 dhaduyed jy Tein, 2 5 And defend * 2 


died i in Of after, CART GH a 
ment ſhould” pot be entere Trim 92 * 1 wh 
it was pre aced, the "me * 
Netwich V. Berry, Fil. a wh 2. Rep. 
1 2 1445 2 
ave granted to entef git an. e | 
torney in Mic haelmas 845 on e that n was 2 
ag in 1 nd 0n the 181 1540 September preceding, as a reaſonable 
time for the cif ance, Barnes, 53, 54. 4 
N rye Sy „% That if any 
0 2 4 to die after an interlocutory judgment, and 
before a final judgment obtained in the cauſe, the ſaid action 
« ſhall not abate by reaſon. thereof, if ſuch action might be 
« originally proſecuted or maintained by the executors or ad- 
* miniſtrators of ſuch plaintiff. And if the defendant die after 
« ſuch interlocutory judgment, and before final judgment there- 
4 in obtained, the faid action ſhall not abate, if ſuch action 
might be originally proſecuted or maintained againſt the exe- 
4 eutors or adminiſtrators of ſuch defendant. And the plaintiff, 
« or if he be dead after ſuch interlocutory judgment, his execu- 
tors or adminiſtrators ſhall and may have a ſcire facias 
« 2gainſt the defendant, if living after ſuch interlocutory jud 
" ment; or if he died aſter, then againſt his executors or = 
« miniftrators, to ſhew cauſe wh damages in ſuch action 
® ſhould not be aſſeſſed or recovered, &c,” 

The defendant died, after the rule to plead was out ; but be- 
bre the time, in a judge's order, for dns to plead, had expired, 
ud the plaintiff figned an interlocutory judgment, and took 
ut a ſcire facias againſt the defendant's executors, Cc. But 
be court, on motion to ſet aſide the proceedings, held 4 ** 
ithin the act, and ſet aſide the judgment, c. as VS 

2 115 


- writ was abated by the death of the defendant. 

Valley and Irwin. 

So in Sibert v. Executor gue! Ruſſel, Mich. 9 Ges. 2. 
there it appeared the general died at Bath a day or two before 
de time for pleading was 74 outs Lord Hardwicke and the court 
tld the ſuit — 

But where defendant died 4 enquiry executed, and before 
I 21 85 the court held it within ** 28. Profl. Reg. 


AAR 


reds mak judginent good. 2s entered 
Wy the ny 1 themſelves . ye fore though oge died-after 


lie W — e the LW entered. 


But 
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But as by the g 9 V. 3. If a defendant dies after 
interlocutory judgment, the action may be continued W bis 
repreſentatives,” the final * muſt be agaĩnſt the repre- 
ſentative, for he is ne gar * Lox of tet that purpoſe; 
and the /c;, fa." igainſt them mu read, appear on the 
l R | e 

Where a defendant dies after writ of enquiry executed, and 
before the ceturn thereof, it is within the act 8 9. 3. "and 
« ſcire facias lies againſt his executor or adminiſtrator to thew 

. | cauſe why the damages aſſeſſed ſhould not be recovered. 1 N 
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RRES TS of judgment riſe from iutri . 
A 610TH of juno 6 Ho ode ee oats 


need, but for that which appears upon the face of the 95 
cord itſelf,” Ld, Raym 

If the party would 1. — the judgment, aſter verdift or in». 
uiſtion of damages, a motion muſt be made for a-rale to bring 
the polen, or inquiſition, into court, a copy of which. muſt be 
ſerved on the attorney of the other ſide, of which an affidavit” 
nuſt be made, and annexed to that of facts vhereon the motion 
io arreſt of judgment is grounded. | 

This rule in B. R. muſt be drawn u up uf the clerk of the 
rules office, for which 5 f. is paid—in C. B. with the . 

It is againſt the cg X the ble 
to ſtay judgment, unleſs po t in; but mu 
1 there be probable * x Toad * 41 the 8 
tobe brought in. Inſtead of giving notice to the other ſide, 
the better way is to give a rule upon the peflea 21 it 
1 for that is a notice of itſelf, Mead v. Shephard. 

78. . 

The defendant, within by dur days, has liberty to move 
the court in 47e of fix: >a 0 | 

After judgment on mn there can be no motion to 
ret the judgitient, as the court will not ſulfe 88 
dem, that the judgment they gave, on mature de N 
vrong—but otherwiſe i in caſe of judgment by ab, for t for that 
s not given in ſo ſolemn a manner z or, if. the fault ariſes on 
de writ of enquiry, or verdiQ, for there the party cannot al- 
edge it before. Edward: and Blunt. Stra. 425 Hew v. 
bdfrey, Mich. 4 Ges. 2. 

er Buller, juſtice of B. R. In Burt v. Barlow, Eoft, 19 
Go. 3- a motion to arreſt a juc canplogs Arby ai Aha 5 
ky in term, d&cauſe the four days are excluſive z but in of 
wo trial, S 

ln B. R. 4 motion in arreſt of judgment may be made at 
uy time before, judgment entered up-. Taylor v. Whitehead. 
4 779.7 21 Ge. 3. and b 

n (charged. | 
In C. B, aotion in drieft| of jud at muſt be made be- 
* ot upon the appearance day the hab, corp. juraterums 
es, 445. 
| Judgmear {ball not be.lightly arrefted, aſter a verdict. Barr. 
15 K vol, 172 2 
. 
. Tout 1 intend ay thing, to overturn judgment. 
| | Ff 3 Tue 


DD 
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Of arRESTING the. Judgment. 
* — court will, a 5 a verdift, ov -rule.an WEIW 17 


would have liſtened to upon demurrer: 
12% inferior court may fet aſide an interlocutory judgment 1 
two caſes, vis." for irrigullrity, and, To lt i in 4 79055 of the 65 
5 even though the judgment were "regular, Burr. 4 fl. 1 vol. 


5 72. But ſuch court cannot ſet aſide a judgmenz after a — 
wart wel the TY though” it may even after yerdick, for = 
2 * 7 
Defendant As in arreſt of judgment, | the laſt day of term, * 
but had no affidavit of notice of the motion. The court made * 
the commen rule to ſtay the entry of final 150 ment, (ill — 
caufe ſhewn; but dettared, that, for the future, y would 0 
never make 4 ruſe to ſtay the entry, of final ju 5 1 1 
motion in arreſt, the laſt day 6f term, without notice, - 1 
24 | 
* treſpaſs and 'zſault, after verdict for plaintiff, e ww 
moved in arreſt of judgment; objeQting, that the whole "_ 


ration was a mere Leroy and nothing poſitive was 1 
word „ whereas“ being Inſerted in the 3 ** 
—On ſhewing cauſe, the court re of  opipigr 
ought'to* get over The did caſes, and not, 8 this e 
ſet aſide = verdict and 2 Po urns e 12 75 
the objection would have T dans 
b 1 55 Tn the ns a. a 
er, 

So in * 7. a #1 motion ; but on ep. — A 2 

ht, the time of fling "which the court , would. not uire 


„the court örde ted ch | ment, and * . 
of applying wo ümend, 5 0 r ted for 
the ſame, cauſe, Stra. 1151.1 e . \ 


* 
10 1 


Qu kum in treſpaſs 1 bat in 
a verdict. Bur in U. F. N. the Th is 11 15 the 
in the Feclaration 10 l pad Yhbivhy 7 an (SE LK 10 


well — h on un. pil demurrere. 77 2 
141 ty 
3 N ente, — 2 hs, 
ſingle, and defndaht Aährflüng el de e 


on plaintiff to a y him . 1 wh 15 | 5 
Be AAY 


matried to ano! 8 vis. 7 
_ pain ner e 
» defendant m 


e _ ac 
e 28 GL ged in the fe 9 1 85 
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Of Annzer ING the Judgment! | 


judgment upon the verdict to be ſtayed till . 
Protter v. Bury. Harms 45 © 

action of debt, on bond, — of the exonu« 
tor—the defendant pleaded nes of factum, iſſue, and verdict for 


the adminiſtrator. of the executor ; but there ſhould have been 


444: 

Treſpaſi agaiotewo,. Ons tee auen the 
other juſti and, on trial, had a e in 
eſt. of, jule . to be diſ⸗ 
charged ; becauſe a tert differs from a contra; for —. — 


Ee joined it be found ſor him, and the other lets interlocu ; 
tory judgment . by default, the plaintiff cannot have final 
judgment him, according to 1 Lev. 63. But, ſays. that 
— in; treſpaſs, one defendant may be iky, the other not. 

that if in a plea perſonal divers, — 
— to parcel, or which extends only to him that pleads it; 
and the ot 3 4 goes to the whole; the laſt ſhall 
be tried firſt, becauſe it goes to the whole, and tha other ſhall 
have the advantage of it for in perſonal actions, ihe diſchs 
of one is the diſcharge: of both; and no judgment can be 
againſt the other becauſe it appears, the — 
had no cauſe; of aden. Judgment ned. H.. 


1372. 

** agaiot . there was j Aan Jud 
en the enquiry ſeparate damages were 
and one penny againſd. the other: and jud 
45 
by letting judgment go b 3 Stra. 422. 11 2 53 
Where a8 ear 
e 
the ſtatute. of jeafar(s, 32 Hen; g. c. 30. Bla | 
i cart ied down — that 0 fatal; und 

1 . 
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ug 14 670 ment will be arreſted, 3 
ing no at all; and the party thereby precluded | 
nurring, which he might do, 9 ther of adding the fmuliter 
and, therefore, on motion for leave to amend this defect, 
motion ic arreſt of j the court refuſed it. Stra. 641. 
The plaintiff 's goods diſttained were not” replevied, 

the dune 00 both en mne in the + 


EF are THIER Won 


A 


plaintiff, — Judgmeat arreſted, becauſe the action did not lie by 
an adminiſtration de n te . non e- Barnes; - 


ainſt two, if one pleads a plea that goes to the whole, and on 


204. m_s 
damages cxama be ſevered where the e , * * 


— T— ay — 


— 


— — 


A — — 


r 
————— — 


** 


EIS, 


324 Ot Jusgment. 
Of ARRESTING' the Judgment. 
aſter long ſpecial plesding· and after: trial of the iſſueg ut tho 


aſſizes, and a verdict for plaintiff, the'avowants moved to ſet 


aſide albthe proceedings, and the rule ſor that purpoſe was made 
abſolute. The court held the agreement to be void; © fraud 
upon the revenue and officers, and an abuſe of the court and 

bar, that they bad no juriſdiction, and «conſequently could 
pot give judgment. Barnes, 451, 15 oo Os DP 


If on a plea in abatement a reſpondeas auler is awarded, god 


afterwards defendant pleads in chief, and there is à verdi for 
| plaintiff; yet if the plea in abatement does not appear to have 
been entered on the a priut record, judgment will be arreſted; 
for, it being entered on the pla roll ( which was iu court), it 
muſt be mentioned in the x1 prius roll, otherwiſe it does not 
appear that it was a verdict in the ſame cauſe," Certh; 447. 
5 Ad. 399. Lad. Rm. ⸗—¹uUm—-“. IRC 
| The plaimiff, on an iſſue tendered by the deſendant, Joi 
the iſſue thus: and the aforcſaid defendant doth the like:“ 
inſtead of ſaying, “and the aforeſaid plaintiff doth the like.” 
And this being objected in arreſt of judgment, the objetlion 
was over ruled, and the judgment eſtabliſhed. Heruꝶ v. Peale, 
Burr. Rep. 4 pt. 11999 1 0 I 90 
80 wherein debt on bond, the defendant pleaded ad 
afin of by 


diem, and concluded, and this he proys may be. 
ibe ccuntry. To which the plaintiff ſubjoĩned, n ls afere- 
aid defendant doth the like ;, and on motion, in arreſt of judg- 


ment, this objection was over-ruled. Rawbone v. Hic, 


© Gee. 1. cited in the above caſe of Harvey v. Peas. 
After verdict for plaintiff, ſeveral objections were made in 
arreſt. of judgment. 1. That though the action wis 
won the caſe, the jurata, at. the foot of the record of aff prive, 
was treſpaſs only. 2. That inftead of ſaying,” nies the thief 
Juflice /hbpuld: came before on the 12th of Julyy it was, — 
 foould come before the 12 7 July. 3. That two of the defe 
being ſheriff of x, the venire was awarded to the co. 
n«48 3 but, by the jureta, the writ was alledged to be delivered 
to the ſheriff to be enecuted. 4. That the venire facian, i 
of being returnable; in court, was made returnable» before the 
hief juſtice; g«iThat the declaration recited an original.againit 
mes Brooke and others, and counted againſt, the«ſajd Jobn 
| Braoke. As to the fig objection, the court held it to be 
by the ſtatutes of jeaili. As to the ſecond, by the writ of hab. 
corp. jur. the day of trial was tightly appointed, and the gurats 
i$-amendable by that writ. ; As to the third, the voni Faria. 
Ippeared io de geturned by the corpners, and the iurata wy 


4 


Of arxesTING the Judgment. . 


wrong by mi ſpriſion of the clezk, The return of the ve. fo. | 
though defeAive, is within the ſtatutes of jeofails and amend- 
ments, And, as to the laſt, the word Jobn, in the declaration, 
muſt be rejected, and the count will ſtand againſt the ſaid Brooke, 
which muſt be the James Brcoke before - mentioned. "The 
ſeveral amendments were ordered, and rule to ſtay 2 
ment diſcharged ; but the plaintiff's attorney to pay coſts for 
berg made ſo many blunders. Faule v. Horohin & al. 
arngs, 11. , | 5 | - 
Upon an iſſue joined in an action of debt in. B. R. there was 
a verdict for the plaintiff; and it was moved, in arreſt of judg- 
ment, becauſe the di/fringas was de placits, with a blank, omit- 
ting debiti. The venire facias was right. But the court held 
the difiringas amendable, and over-ruled the objection ; and 
per Holt, 2 J. The judge of nf print authority is not by the 
d;iringas, but by the commiſſion of an; for that by the fta- 
tute of ni privs, 13 Edw. 1. c. 30. which gives the trial by 
niſi privs, it is to be before judges of ae, and the di/fringas 
only to bring the jury before them ; and, at firſt, trials by »if 
prius were had, upon the uni facias; and by that ſtatute, the 
clauſe of [- prius is expreſsly ordered to be inſerted in the venire _ 
facias, Then came the ftatute'q2 Ed. 3. c. 11. and ordered, 
that no inqueſts but afſizes and dellverances of gaols, ſhould be 
taken by writ of ni print, nor in other manner, before that the 
names of all them that ſhall paſs in the ſame inqueſts be returned 
into court, And by. reaſon of that ſtatute, trials by nf prive 
came to be upon the di/fringas : and the intent af that ſtatute 
was, that by the jury being returned of record in court, the 
party might ſee the panel, and prepare himſelf to make his chal- 
lenges,—And per Powel, juſt. another reaſon of trials bei 
had upon the d;Aringas, was, to prevent an inconvenience 
was frequent heretofore, for the defendants to caſt an effoign at 
vii prius, when all was ready for trial; for defendants being by 
the ſtatute. of Marib, c. 10. to have but one eſſoigu after\ifſue 
joined; and upon the return of the venire ſacigs, when the trial 
was not had upon that, but that was returnable above, the de- 
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fendant muſt be eſſoigned above, and could have no effoign' be- 
pe Yu ſa the miſchief was helped.” Vide | 
Bullock v. Parſons. Ld. enn N 


There is a difference between no di/fringar, aud a bad one: 
in the firſt, the want of a difringes is helped by the fatute of 
Jeofails q but otherwiſe in the laſt. _ | 

Bare ind feme brought an — aſſault and battery, for a 
battety committed on both z judgment by default, enquiry = 
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326 DE Judgment, 
Of ARRESTING: the Judgment. 


d, and-entire damages. Aqd on the return of the 
| e arreſted, becauſe the wife cannot be joined ber. 2 


aclion with the huſband, for a battery on, the "Huſband; "Aﬀet 
whic 1 the ply à new action, only fot's a battery 29 
op the Avg id ad damnum of the huſband d ud nf, Not gully 
Was plea ed, th verdict for the plaintiff. And on 'motjon 
arreſt | jvdem ment, becauſe it ought to have been ad damnum 


iran, damages in ſuch caſes ſurviving to the wife, in 5 

ol the huſband's death, judgment was arreſted on motion 

aintiff himſelf for his: own expeditian. Nuten & 

atter. Ld, Rom, 1208. 

47 by A. — B, for breaking and enteting Nun 
eee ava the goods 4. and B. verdi for 


195 and entire, « Hina But on motion in afteſf of 
f dgment, becauſe the two plaintiffs had joined in an aQion 
far breaking and jy EEO houſe, Ce, to hich one of them 
had no nfo, 80g and conſequently if judgment ſhould be given, 
205 would Je damages to which he had no right, the court 
. 15 74 to ſtay ju ment, till it ſhould be 80 by the 
plaintiffs; and afte Eel, it being moved, judgment was ar- 
eſted 17 Maddex and Grafrey v. Taler and others, La. 


* 1382. 
Ton A joint, bond the aQion is brought againſt one obliger only, 


it 18 cauſe of arreſling the judgment, if it appears u 
085 the Pan . migy other wile i it muſt be averted, Boo, 


55 
Ache of NN on bond in Middl;/ex, the condition of which 
was to pay i in London; after verdict, motion in 
9gment, for that the aQtion \ ought to have been tried in 
1 7 451. (ab we Halt), tis aiged after * Verdi. Me 
mM. 12 12, 


after v and damages for plain f, judgment was arreſted. 
ys 1419, Stra, 537. 
'Defepdant, had | gre] in arreſt of judgin a and obtaingd " 
n rule, wh is, tas the 6, cnt of judgment be 1 
Abe be moved on beh alf ö eee and ſhall ther 
wie, order; of which e t/a, had notice. For ls 
tif, the objeCtion in point of ſaw was admitted, and if was 
prayed, that WAIT, be "I WO roll as the e 
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ul 402 25 for thin divers goods not faying 100 we ; 


Ot Judgment, 


Of ARAESTING the. Judgment. 


the court, that judgment be arref od, which was ordered. = 
till. this entry be made, the plane n neither bring error 
maintain à new AAibn, as eaves the add pri 
pleadable in bat to a he- Adlon. Billing v. Rogers. an Ve 
Without adducing more caſes under this head, 
to ſay, that it in an invsrisdle ule,” with tegard 10 Ws * 
judgment, * matter of law, tha ' whatever is Ge. phy in 
66 arreſt of ju udgment muſt be ſuch mater a3 would, upoh de- 
4 murrer, have” den ſufficient to pour bf the a&ion'vr or plea. . 
But this rule will not hold : tonverſo, Viz. that Every thing that 
may be alledged as cauſe of demurrer, will be ih arceſt of 
judgment; becauſe now many omiſfioos and defects, if not taken 
in in time, are cured by the ſtatutes of jeefdils, « of by a a 
vera tt, 
nnn 
Cub. 407% 
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Ok new Trials, | 
NAUSES of /uſpending the judgment, by granting a ninw trigl, 
C are 9 log from mater pode 
Bars the record. . EIS 3 2 

If the party againſt whom a verdict is obtained on trial, or 
judgment on enquiry of damages, wiſhes for a new trial or in» 
quiſition, he muſt move ſor the ſame within the 7 days, or. 
before final judgment be ſigned. The motion muſt be made in 
the court, ſupported by an affidavit of ſacts. 3:4: 

Is 


- 


If a new trial or inquiſition be denied, the party may afte 
wards move, on a kai affidavit, to arreſi the judę moni 
if a motion in arreſt of judgment be firſt made and refuled, y 
cannot afterwards move for a new trial. —So tis of an enquiry ; 
aſier mation in arreſt of judgment, defendant cannot move. 

a new writ. Salk. 647. | 15 
In B. R. the four days for motions for new trials are incluſſus, 
but in wil 6 Y Judgment excl. five, Burt v. Barlow, B. K. 19 
Geo, 3,—In C. B. in both caſes the four days are incluſive, 
Barnes, 445. ; 
In C. B. a motion for a new trial cannot be made after the 
appearance day of the return of the habeas corpora jur atorum, un- 
leſs the foundation of the motion be ſome matter diſcovered after- 
wards. Vide Barnes, 44% | 175 
In B. R. the court will grant a new trial under particular 
circumſtances, after the four days are elapſed, Denęl. 162. and 
at any time before judgment bid. 766. —— 
Where verdifts have been given contrary to evidence, of 

' where there hath been no evidence at all to ſupport ſuch vers 
dias, the court hath granted new trialt; but if there bath been 
a contrariety of evidence on both fides, the courts have never 
granted new triali, notwithſtanding the judge (before whom 

me cauſe was tried) hath been ot opinion that the 
and weight of evidence was againſt the verdict. Per Nina, 
ch. jul. 3 Will. 47. 1 Will. 22. © 8 

A juror on the principal panel was challenged, and afterwards 
ſworn on the talis by a wrong name; and though no fault was 
found with the verdict, yet the court granted a new trial. Parker 
v. 7 bernton. Stra. 629. Ld. Raym. 1410. : G 
The courts never grant a new trial in penal actions. 3 N. 


„ ien on one of the game acts. Deſendant had a verdiQ, 
Plaintiff moved for a new trial, and the judge who tried the 
cauſe, reported the verdi to be contrary to evidence. Not- 
withitaading which, the rule to ſhew cauſe why a * 


c — 


Df new Trials, 229 


ſhould not be had on payment of coſts, was diſcharged: 
no inſtance could be ſhewn, where in an action on a penal ſta- 
ture, in which a verdict was und for defendant, a new 1 
dad ever been granted. Barnes, 466. 
The coutis will grant a new trial -where there has be 
2 damages given, but never where the damages have $a 
thoughe to be ſmall, 2 Stra. 1051. _ 
If a new trial be granted for exceſſive damages, 5 2nd the ſame. 


damages are given again, the court, will bever grant. a third ial, 


Stra. 
if : action againſt & two, one be acquitred,, and be other 
found guilty, that defendant can have no new &rial 4. $14. 
A new trial ma be N a ſecond time, if thi * for, 
granting it are fu Per . in Goodwin 1855 


Cc. Burr. 4 fl. 51 | 
Now wks any be gamd in Mos pd M8 Fs 


lar. Sira. 11056. 4 Burr. 4 vol. 2224, 2225. £4, 1 


I 

M. Cut anhaa a new trial, Vente the verify 18's city 

* contrary to evidence, but refuſed to let it be tried by a jo 
of the county, till there had been a ſecond verdict, althoug 


was ſworn that there was no poſſibility of a fair trial. w — 2A 
In a declaration there was one count, that defendant gave 2 
mie . and another for corrupting by FP. W,—FEvidence. was of 


rupting by P. V. but verd Wh far the plaintiff on the firſt 
count, and for defendant on the laſt ; and the court granted a 


new trial, az being againſt evidence, though they admitted, 


ann 
A writ of enquiry was ſet aſide, becauſe 1064.” was given, 
when the defendant ſwore, that there was not 54. 

which the plaiotiff did not deny. B. R. Anon. 


of a party, for want of evidence which he t have p 
it the trial. Cooke v. Berry. B. R. 1 Will, 98. 
The cauſe was at A Os nord er wk pi l 


eee at that day, the 


The court will never grant a new trial wen the elites. 


= 
1 at. 


er pora and jarata, were all made up for trial at a certain 10 8. 


tiff s attorney n r * i privs, — | 


end jurata, for a future d g. but negle ſo to do, 
or to reſeal the ſame, dad ane ogh 4. thereof; ſo the cauſe 
was tried at a future da J and it appeared on the face of the 
jurata, &c.. that the cauſe was tried after the day of , privs 
mentioned therein, and a verdict was for the plaintiff: and after 
wards plaintiff moved to amend the habeas corpora and the jurata, 
ind defendant moved to ſet aſide) the verdict, On ſhewing cauſe 


why the amendment ſhould not be * the court were _— 


330 Ot ned Eriale. 
of opinion, that the trial was coram non judice, 4 Aitcharg a 
ed the rule ; but awarded, ar Mio a venire de nus. 2 Will: 


14 
A cour will never, ant a neo trial a againſt the vj W 
— ite, diet be againſt evidence'; nor ig h 


motion was i Pa a new trial in de as of trim. ly 
na an afffdavit, that the plaintiff was befote mfg 
to another, then alive; and becauſe the witneſs was infa. 
mous charafler. Per Cur. This ſhould have been ron, i 


is no ground for a new trial. 


Anon. 
The courts will grants net tridl for vier ee of ig 


who fried the cauſe in point of evidence, 2 
After u verdit on the honeſt and jaſt f fide 6 al £8 
95 will 1 it if 777 and not grant A, ew | 
Chin Wilcock. C. on 2 Will. 304. | 
A theo trial was „ alt though there was be S 
N. ſides, becauſe all the w jtneſſes wy g to a releaſe : were 
nöt eilled und exathined it the ttt, 5 
On two iſſues in coyetiant, © 1 ** clear ith the defe 
ant, oh the other à cotitrarlety of evidence, My verdi for 
ſendaht, although, in the opinion of the fe, i 35 
_ Was with the Welk New tr 
* ch. 17 39 It cquld hot have been ſent i By, 10 bn. 
oi 92 e Iſſues, 10 it muſt have gone back on the whole t 
upon both the ifſues ; and as gne Tue clearly 
n l there is 10 pretence or foundation for a new fal 
— chat ie; and de cited Rewind v. Junta fen. C. B. 2 
Term 1 Gev. 1, from J; Tracy's notes, where it was ſo detet- 
mined, - Vide Barnes, 4 


. the out of * Ke abainſt eidenh, ad IN 


new trial, not on!. as 10 that iſſue (far that they 
ea 855 „ but for the who KEN Poole. Eaft. 1734 
th caſe he 105 found myſt material one : 
out 75 three iſſues tw ve ns e | evidence, 
the material iſſue ih RED he "agreeable to Les fe 
court "UM not grant A ba trial. 2 v. Barreuſy. Loft 


| 
Wo ah, wed 2 a 1 2900 wan ee or bene. 


hic 
ai ; 5 whe a Carjsfied with hajf @ cg 9 the 


ma 1 'hereupoh B. R R. 1 fifed a new trial; ſayi 

Matter of . no wy fool damages laid of prov gr 

8150 Fi vindiaive action; courts of juſtice are "Jia io 
00 th 4 paſſions of mink nd Burton v, Fee, 


32 Geo. 2. . | „ iT air 


Of new Etials, NT 
The courts witt i hever grant a v trial, becauſe the, verdi& 


was taken on a wron 


8 in _ ome. injuay. n 
wiſe enſue. | 


| * Mn, "es TP 
Aſter a, nonfuit by order of ing Indes st nf pre rin 
7 the court granted | a "ce Nye. withom. 


hore 2 plaintiFf-refoſes to be ved NN 6 * i | 
0 


pion of the judge, a. We trial (if grant 
cofts. Fa where a pl Intiff ech. 3 non Jens in. 
with erroneous 5 oon Of a ju non ſuit £ 
alide toi cafts _ 325 a 778 1 ae 

In genen Wei! courts i 1459 grant a, trial 
the verdi& Is for-the Yefendan 1 uſe i the pl rien " way, br 

2 new ejectmebt 2 1 508 i is for. the plaingf, ,; 45 | 
a often? ranted, for he conſequence of gf a new 
trial is the alteration of the WE fon bg . P tied 


Plaintiff.by note promiſed to pay defendant, if Sir W. 
5 father, r600 guineas ; and defendant by Al 


before defer 1 = 2 i ied bake 8 
romiſed to aintift 500, if his father d r 
1 fact, defendant 's father died in the morning of the day theſe 
notes ny given, bot at a great diſtance off, ſo that it was to- 
tally unknown to the 74 At the tial the jury fougd for — 
** and gave 325 L. d * | * 2 25 
jection that the contra was void,, without con 
tat t wis a contract ; in 2 that defendant = 
poſſibly win, and therefore that he gught not to Joſe. A 
court thought the jury to be the pr r e 1 I 
the e tofu Y to grant a 4 wal. 41 March Vs 
Piget. Burr. Reb, 4 pt. 2805. 
A nonfuit was ſet alide, and a new trial gra ned, "Ge was, 
paintiff brought his aQion againſt one 17 5 alone, upon 
portnerſhip account, which being glven in evidence at the tri 
laintiff was nonſured : but the court ſet aſide the namſuit, ſaying 
that it cannot den in evidence, ut ,ought to dee 
pleaded in abaten mt; and that the omitting to plead. it in 
2 77 1. waiver of the exception. Rice v. Shave. * g 
4 pt. 2612, F 
A verdi&t upon s trial was for plaiatiF, fabjeft to the opinion, | 
of the court upon this queſtion, ** Whether defendants being 


how A el" * 


., we a£«T 


—_— 


herif's officers [and who juſtified under a f. /2.], ought upon 
the trial to have 8 ty proved a 84 the judgmentos 
ach the F. fa. iſſued,” The court were of opinion, that the 
0. Aion 5 5. a ſtranger to the origioal ſuit, the judgment. 
i et to have been proved, and a copy produced, but alter if 
e action had been by the perſp n 2 ain whom the fifa, lued ; 
2 therefore the bend verd But in this caſe, tho 
„ out gave defendants leave to move 12 a new trial, w ich was 


bt 


332 Df new Trials, 
granted, becauſe plaintiff had brought this ation under a frau- 

ulent bill of ſale, And lord Mansfield ſaid, the verdict ariſes 
from a ſlip and inadvertence, and is you law and juſtice. 
The plaintiff has no merits, the bill of ſale was fraudulent, 


- plaintiff's ſon\[againſt whom fi. fa. iſſued] remained in poſſeſ- 


The recovery is manifeſtly contrary to reaſon and 
Martyn v. Podger ond others. Burr. Rep. 4 pt. 2631. 

A new trial not be granted becauſe the counſel thought 
it prudent to omit evidence which they had in their briefs, and 
might have offered in mitigation of damages; nor becauſe 
another Jury in a cauſe between the ſame parties nearly fimilar, 
where ſuch evidence was offered, gave a different verdis. 


a v. Hig. C. B. Hil, 12 Geo. 3. 2 Blaciſ. Rep. $02. 
The i e 


1 


court ſet aſide a writ becauſe the jury was 
e tas at A BR 
In an ation for falſe impriſonment of a tavern-keeper fot afey 
hours, 300 J. damages were given by the jury, which the court 
thought not exceſſive, and refuſed to grant a new trial. 2 M 


160. | 3 10885 
In a like action for impriſonment of a journey man printer for 
about ſix hours, 300 “/. was thought not exceſſive damages, and 
new trial refuſed, N 2; . | e 
ln a like action againſt the king's meſſengers for impriſening 
plaintiff (an attorney) for ſix days, and for entering his bouke, 
and rummaging his 'deſks, books, and papers, under a ſecy 
of ftate's warrant, 1000 ,. damages not thought paſs? wes 
a new trial refuſed. 2 Wilſ. 244: 2 Ne 
In a little aſſault and battery, in a diſpute about the property 
of a turtle, between two gentlemen, citizens, 200 {..datnages 
not thought exceſſive, and a new trial refuſed. . 2 Wi 252. 
In an action for debauching plaintiff's daughter per guod, fe. 
the court refuſed a new trial, moved for on account of excelſive 
damages, Anon. | | hs. x AE 
The plaintiff, a baronet and member of parltament, recovered 
10,000 l. damages in an action on the caſe for a malicious pro- 
ſecution, viz, indicting and trying him for felony, at the Old 
Bailey. The court, on motion for a new trial, on gecount of 
exceſſive damages, refuſed to grant it. Sir Alexander Leith v. 
Pope. Mich. 20 Geo. 3. C. B. 2 Black, Rep. 1327. 
ive hundred pounds damages were given in an action 
crim, con, defendant being a clerk only in an office during plea- 
ſure, at 50/, per annum. ' New trial refuſed. And the court 
ſaid, new trials are never granted in caſes turning upon ci. 
fances, which are ſtridly and properly within the province of 
the jury. Burr, 4 pt. 1 vol. 609. | | 
A new trial was granted, becauſe a material letter was diſ- 
covered after the trial, Anon, B. K. | K 
| : | Thoug Voz 
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Th the ground of a verdi& for the plaintiff be wroog, 
yet if 0s hatte be done to the defendant, or if the plaintiff. 
can by another form of 2 Ok as mach, the court will 
not t a new trial. But otherwiſe, w 3 
bim bk. "and if it be not Jn the plaintiff 
much by another form of action. 4 Burr. 2 

The court will not grant a new trial, leg? to the ju jury 
have found for the defendant againſt evidence, if the 1 7 
appears, to have received no real injury, and the 
. % been for 5 would have hen dues pray 
tr 4 Burr, 2 vol 

Exceſſiye dama 6 ON given on a writ of « enquity, for A. 
militia-man, againſt bis cologel, who had ordered him. eras | 
_— 4 3" the cou owe not ſet 1 alide, hen png 
had a arbitrari h, malo animo, was 
dem, þ Br, 08, ial granted, and then the 

a verdi new tr en ' 
cord of wil avis was made up N an appearance EN 
different term from the former record, and verdict again for the 
plaintiff Which, on motion, was ſet afide, it not being * 
ſame iſſue en 6 directed to be tried again. And tho 
new trial was granted, yet it ought to de upon the old 
Harger v. Davy. B. FR) Ls Ram 310. Carth, 4 85 

A new rrial is ſeldom granted bue upon payme of caſts 
but this js in thi diſcretion « of the court. 


0 pay. 


The cou will not grant a new trial, 4 ane | 
da e ee AR EP OL I Ps. | 


ba 
A new trial was granted, becauſe the foregian of the ju 
4 5 Jared, that the plaintiff, ould never have Fin 


Whez | a new tial i is granted for miſbehaviour 7 ih it 


mould be certified on record by the judge. Anon, 


Verdict for the intif,—and on motion for a new * 
court were divided in opinion ; and therefore, no rule 


made, plaintiff was at oy to figo final judgment. Cn, 
v. Eyles, bart. . mas x 


The cauſe. was tried i wil + Job of another court, WM 
_—_ £3 oy Gal, Tag verdict to be againſt evi- 
dence, relying on the jud Per Cur. In this ca 
it being ying on the jud 1 of cutter court, an affidavit 


what pa A 
don for this motion. Barnes, 447+ 
If the ſheriff, on the execution of a writ of enquiry, gn, 


produced as a neceſſary founda- 


props evidence to en, wht the damages are 
ed, the court will ſet 4155 the N tion, and give bs 
as 0.00004 068 WE REY Wan. 


Vor. I. 
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A verdiQt was ſet aſide, becauſe one perſon anfwered to # n- t 
| Others name, and was ſworn a Jutor. Barnes, 453, 455, ; 
The verdict by eleven jurors only, is no verdict, and not amend- 


able, When ſuſt is reſerved at pr. pri, for the opinion of the 
court, which it a practice innoduced io lieu of à ſpetial yer- 


dict, the verdjQ ought always to be for the plaintiff,” And the p 
ryle of ni prix ought ro be to the following effect, That if $1 

the court ſhould be of opinion for the defendant, that then judg- 

ment of noufuir ſhould be entere otherwiſe the deſendang Wall th 


have no e in caſe of the plaintiff's death. Bara, 4 
The venire facias was awarded by miſtake, returgable on 
morroto of the uf; enſion, inſtead of ei eight Jays of the purification, 
The defend 1 though theic nes attended the 1 2 
made no defence at 5 trial, but confeſſed * 
ouſter, and red plaintiff to take a verdickt, re ing 
| miſtake in awarding the venire, returnable at a day 1255 
to the aſßze, till after which rerurn, and default 1 yh the 
jurots, there could de no _ 4 Tbe jur) 
made retyrnable at @ pr prog ts Abd, on mot abs rourt 
held the variance materi e authority of two caſes cited by 
2 por 3 ug Ba v. 4 againſt Bartlett 
2 ainft Ho!mes.” Mich. 4 Gea. 2. in B. *. Vet: 
dis bet 7 — payment of caſts, ' Barnes, 4do. 

Want of due notice is a proper ground for a matlen' for 4new 
trial; But the defendant is precluded, if de appear at the trial, 
und makey defence. Selb. 646. 

p eye __ for defendant conceited himſelf io * 

laintiff's houſe, ta avoid being ferved with a fung, 

Shich the plaintiff obtained a vench dk; but the court ſet it aſide 
without coſts, it being unteaſbnabſe for the plaintiff” 0 carry 
me cauſe down to trial, when, ſhe knew the defendant could 
not make a defence. Maonipyſon v. Randle, Hit. 20 Gu. 2, 
Bull, nt. pri. 328. 

On motion for a new trial, the uſual way is to grant a rub 

> ſhew, cauſe; and then the ine Judge of the court _ to 

e judge who: tried the cauſe fif of er comth 
a report from him of the trial; and alſo a N "of exe 
fentiments on if. If the judge dectares himfelf farified with 
the verdi, it hath been yfual not ts grant 3 new N on ge- 
count of its -delng a verdiQ againſt evidence. On the 

hand, if he Kean bimſelf di tisfied wy the 8 it is 


tty much of courſe to grant it. 


occaſion to have the record of ni prius re-ſeated, or to have 


freſh ſtamps; for the king havi — fled" for the 
duty on 1 no = — * Ne Tas as it is not complete 


til] judgment entered up, and the firft vert not being atis. 
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tory to the court, is quite exputiged ; and the record remains as 
if no trial had ever been. : 

On a motion for a' ew: Miah, the rotes was brought into 
court, and after a new trial had been denied, the pre con could 
not be found, and the court on debate ordered a new one to 
made önt Trot the record above, and the affocizte's 
Stra. 1264. 77 

After a new trial granted, no amendment will be allowed in. 
the record, 2 * Rep. 920. ö 
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F the judgment, after the deciſion of the ſuit, be ao ful. 
pended, ſuperſeded, or reverfed, the next and laſt ſtep, or 
the final object of the ſuit, is the execution of that judgment, or 
putting the ſentence of the law in force. This is performed in 
different manners, according to the nature of the action u 
which it is founded, and of the judgment which is had or reco- 
yered. As this volume has been confined moſtly to perſonal 
actions, we ſhall treat principally of execution therein ; reſery- 
ing the conſideration of writs of execution in real and mixed 
actions, and the practice in executing the ſame, to ſuch parti- 
cular actions; which will be treated of in the ſecond volume, 
When judgment is ſigned, the plaintiff is at liberty to ſue 
out execution, which is a writ founded upon the action, and 
directed to the ſheriff, from the court in which the j 
was given; and is ſuppoſed to be granted at the requeſt of the 
party at whoſe ſuit it is, to give him fatisfaction of the judg- 
ment obtained by him, | = "EO 
There are three ſorts of execution generally in uſe at this day, 
upon judgments 'in perſonal aQions, either of which the party 
has his eleQion to follow: but he cannot purſue two ſorts of * 


execution at one and the ſame time, i cut 
The higheſt of theſe ſorts of execution is that of a capias tha 
fatisfactendum, the ſecond, an elegit, the third, a ſieri faciat. ant 


The capias ad ſatisfaciendum is a writ directed to the ſheriff, of t 
commanding him-to apprehend the 'defendant, and thereby he fac 
may be deprived of his liberty, till he makes the ſatisfaQion 
awarded: for neither the ſheriff, nor court, can admit him t defe 
bail; and therefore when he is once in cuſtody upon this of e 
writ, no other ſort of execution can be ſued by, the plaintiff 4 
againſt his property; for the maxim of law is, corpus bumanum 
non recipit &/timationem. But if he ſhould happen to die, while 
charged in execution upon this writ, the plaintiff may, by the 
21 Jac. 1. c. 24. after his death, ſue out other execution 
againſt his lands, goods, or chittels, at his election. 

A capias ad. ſatisfaciendum by the common law, lay only in 
trelpaſſes vi et armis, being a direct and wilful wrong, and 
wherein the capias ad reſpondendum was the immediate proceſs 
upon the original writ. But ſeveral ſtatutes having given the 
proceſs of capias ad reſpondendum, as the meſne proceſs upon the 
original writ in other perſonal actions, than thoſe committed vi 
et armit, the capias ad ſatisfaciendum has become an executory 
progęlſs in them alſo, it being held as a rule, that where a _ 


—— 7 
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Ot Execution. 37 
kes in proceſs before judgment, it will lie in execution upon the 
judgment itſelf, But if there is a judgment in C. B. againſt 
bail upon 2 ſtire facias on their recognizance, no capies lies 

a2gainſt them on ſuch judgment; but otherwiſe, if they were 


ſued in debt on their nizance, for then it is within the ſta- 
tute 25 Ed. 3. c. 17. —But upon 2 judgment in B. R. againſt 
bail 7 cias, a capiar will lie againſt them : and upon 
all ad ions by h in B. R. à capias ad ſatisfatimdum Viev in e ↄ 
cution by the courſe of the court; for the bill and its ſubſequent 
proceſs, the latitat and ' copies, are in their nature and conſe- 
quence, of the force, validity, and effect of a pia, 2 


dendum.' ' - wal” | | | | 

The legit, ſo called becauſe it is in the election of the plain- 
tiff, to ſue it out or not, was given as proceſi of execution b 
the ſtatute Mi minſler the ſecond, e. 18. Bye this writ the 
is commanded to take and “ deliver to the plaintiff the deſend- 
ant's goods and chat tels upon reaſonable appraiſoment and price 
(except his oxea and beaſts of the plougb) ; und if his goods 
and chattels are not ſufficient to ſatisfy the debt or damages 
aw „then the moiety of his freebold 4 lands and tenements; 
which he had at the time of the judgment given, is alſo to be 
delivered, until out of the rents, ics, and profits thereof, the 
debt and damages are levied, or till the defendant's term therein 
de expited, as if he be only tenant for life, or in tall. 
The firs facias, which is an old common law proceſs of exe» 
cution, is alſo a writ directed to the ſheriff, commanding bim, 
that he cauſe to be made of the goods and chatiels.of the defend- 
ant, the debt or damages recovered, and give the amount there» 
of to the plaintiff, This writ, and another writ'called a'/evari 
facias, -wbieh eommanded' the ſheriff to levy or make of the lands 
(i. e. F ide iſſues,” rents, and profits thereof) and. chatte!s' of thy 
defendant, the ſum recovered, were the only common law proceſs 
of execution. But when the at. M gm. 2. gave the elegrr; the 
levari facias fell into diſuſe, and is now ſeldom ſued out, unbeſa 
againſt ecc/efiaſtics, after return made by the ſheriff, that the de- 
fendant is clericus beneficiatus,- nuilum habens laicum feodunt; and 
then it is directed to the ordinary or biſhop, who thereupon! ſends 
forth a ſequeſtration of the profits of the clerk's benefice, ditected 
to the churchwardens, Ce, to gather up the ſame, and pa 
them over to him that had the judgment, till the debt is 
And it is ſaid, that this 

nee 48 4 i 


*WO 4313 , Gt; Meier 14 Y, | 
lo a writ of elit, there is n liberate in the body of it; otherwiſe 
in caſe of an arten: for there the /iberate iv a ſurther proc sss. 
. by writ of 
elegit, 1 Roll, Abr, 888. 9 3 Fu. 9. . 

| 23. | 


, 


5 every term; and 
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— that the biſhop uſually takes bond to ſave him 
ar 8. wr | p37 164] Wr- - ens 
All the above writs may alſo be ſued out 8s of execy= 
tion, for colts obtained by the deſendant againſt the plaintiff, if 
he is no:/uited, nonprefſed, &c. = sn 
Tbeſe writs ſpecify. the nature of the action, 3nd the judg- 
ment recovered; and differ in the return of them, as the aftiva 
was by bill or original, For all of which forms, ſee the: Books of 
Eniries, The forms of them are printed with blanks, and s, 
 fa.'s and fo fe. may be had at the ſtstioners, neither of which 
need be ſigned, but they muſt be ſealed, for which 7 d. is pai 
Elegits are ſued out of the office, and are both ſigned and 

for which 1 s. 8 d. for ſigning, and) d. for ſealing is paid. 
If the party ſyes out a ca, ſe. at firſt, and the deſendant is 
spprehended. and held in execution, no other proceſs can be 
ſued out againſ} him. But as the defendant might, by this pro- 
| eels, undergo @ perpetual impriſonment for life, the legillature 
bas humanely provided by the „at. 32 Gee, 2. c. 28. thayif a 
ceſendant ebarged in execution, for any debt le then 100. 
will ſurcender all his effects to his creditors. (except his appeared), 
bedding, and tools of his trade, not in the whole amounting 10 
the value of 101), and will make oath of his punAiual com» 
_ pliance with the ſtatute, the priſoner may be diſcharged, ualeſs 
the creditor inſiſis upon detaining him; in which caſe, be ſhall 
allow him 25. 4 d. per week, to be paid bn the firſt day of every 
week; and, on failure of ſuch regular payment, the priſoner 
| ſhall be diſcharged. Yet the creditor may, at any ſutute lime, 
have execution againſt the lands and goods of the defendant, 
though never more againſt his perſon. ;. Vide Sea. 13, 115. 
A capias ad ſatisfaciendum lies not againſt pegre of the realm 
or their wives, except upon a flatuts merchant, purſuant to the 
ſtatute of Addn Burnell, 11 Ede 1. or. flatuie laple, aoconding 
to the 27 Ed. g. or on a recogoizance in nature of a flatate flapie, 
= — —— 9 70 8 ns * 260vV wy 

Not a capias ad — ie againſt executors or 
mii iſtrators. for the debt of the teſtator — inceſtate, except 8 
Jevaftavit is returned, and then a ca. fs. lies againſt thait bodies, 
or a f. fo; againſt their goods. Me 
If upon an Algit ſued out, the had no lands to ba deli- 
vered, and the goods aud chattels levied thereby ate not ſuſheient 
to pay the debt, . a ca. ſo, may then be bad after the dlegut. 
So after a f. fa. ſued out and executed, if all the goods and 
- Chattels are not ſufficient to Tatisfy the judgment recovered, a 
ca. ſa. may then be ſued out. 80 that the body and goods may 
| be taken in execution, or lands and goods, but nog body 30d 
| land 400, upon any judgment between ſubject and ſubjoR, by 
. tbe courſe ot · the c law. eo r r pot 
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ſendant + ans ty, and ys out. the. 3 Ter | 
thereon ; An uſe plaiotift d N Aa. £6. 
and fl. fa. they were both aſide as irrg gular. | Barnes, 


* 


* VR ut 4, 14 I otwa%gs 2 + 0}, 7 drov beg 4 whiegly 
An, clegit les againſt. peers of the: realm, as well as — 
And alſo ag iaſt executors and adminiſtrators, upon a dr αẽ 
returned. „ - od a ee e eee ee 

Upon an elg?, the (Neriff muſt take an inquiluiony by twelve 
men, and the lands muſt be deſcribed with” ceftairity, and the 
moiety ſet out by metes and bounds, and no more than the 
moiety delivered, But if the goods and chattels are ſufficient, 
he ought not to take an inquiſition of the lands. 

A fferi facias lies as well againſt peers as others ; and againſt 
—_ and adminifiraters, with regard to the goods of the 

eceaſed. . n 0 

If a party eleQs the execution of zlegit, the better way is to 
award elegits upon the roll, which he may do into as many coun- 
ties as he pleaſes; and then he has no occaſion to ſue out ef- 
tum elegits, if the defendant has no lands or aſſets in that county 
where the el git was awarded. But it is ſaid, that if a party 
awards an elegit into one county, extends the Jands upon the 
writ, and afterwards files it, he is barred, and cannot (ue out an 
elegit into any other county. 

By the ſtatute of frauds, 29 Car. 2. c. 3. /. 10. %E 
„ ſheriff, or other officer, to whom any writ or precept ſh 
de directed, upon any judgment, ſtatute, or recognizance, 
„ ſhall and may do, make, and deliver execution of all lands, 
i tenements, rectories, tythes, rents, and hereditaments, as 
% any perſon or perſons be in any manner (cized or poſſ:ſſed of 
« in tryff for him againſt whom execution is ſued, unto the 
„ party ſuing ; like as the ſheriff or officer might have done, if 
<< the ſaid party againſt whom execution ſhall be ſued, had been 
e ſeized of ſuch lands, &c. as they be ſeized of in truſt for him 
* at the time of the ſaid execution ſued : which lands, &c, by 
force and virtue of ſuch execution, ſhall — be held 
ot enjoyed, freed or diſcharged, from all incumbrances of 
{© ſuch perſon or perſons as ſhall be ſo ſeized or poſſeſſed in truft | 
* for the perſon againſt whom ſuch execution ſhall be ſued. — 
„ And if any cui gue hall die, leaving a iruff in fee | 
“ ſimple to deſcend to hib heirs, ſuch truſt ſhall be deemed. 
„and taken to be aſſets by u, and the heir ſhall be liable 
© to, and chargeable with, the obligation of his anceſtors, for 


«* and by reaſon of ſuch aſſets, as if the eftate in law had de- 


«© ſcended to him in poſſeſſion, in like manner as the truſt 
* deſcended.” * { 7 


co 


I 


2 Of Execution. 
5 2 ven ugeinſt one, who is in view of the 
* or in e it may be executed immedisteh, 
and the 2 82 or ſent for into court, and committed. And 
it was ſaid, if a' ſheriff execute proceſs i in another county, it is 
erroneous and void z ſo if he execute it in a county palatine. But 
r ng . 42, 
*tis good : for being but a liberty, tis ſtill part of wen 
And though the ſheriff may be a en. yet the © 
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Whet! to be ſued out, and by whom. 


Eee may de ſued out immediately after judgment 
ſigned, and before it is entered. Law of Executions, 43. 
1 — | is not ſued out within a year after the 1 2 
the judgment muſt be revived by {cire Facias, and judgment 
— muſt be obtained, before e can be 
Sed vide po, in what caſes it wa_ C_— ſi. fa. 
D u Mob. 1 the day 401 Nt ung : 
nt, t was 1231, « 1 D a 
227 bore 1% Nev. 28, in Mich, term ar wig Ky 
fendant moved to ſet afide the fi. fa, as irregu boy 
ment not bein revived 1 acias, and che f. þ fa, not 
iſſued within laintiff inſiſted, that 45 J. being 
iſſued rl the Tra term, from the time of ſigning t 
judgment, it was regular, and produced an affidavit ike __ 
—_— had been ſome time ſtayed by an injun/Fion out” of Chan- 
cry. The court held the injunQion to be quite out of the 


— and that the year is to be computed from the day of ſign- 


givent, and therefore ſet afide the f. fa. Barn, 197, 
14 25 party die, before execution ſued out, it ae 


ſued out, till fers facias ſued out by or a 2 the repteſenta- 
tive of the party, and judgment theteon. 4 10. 

If error be brought, and nd the judy ment is 2 the plain- 
tiff may take out execution without a ſcire faciar, Hough the 
year and day are paſt ſince the judgment. of Ex. 43. 

If a judgment is 
wards another writ of error is brought on the award of EXEEU= 
tion, this is no faper/edeas to the execution, © Salt. 265, 

In treſpaſs againſt endants brought error in Cam. 
Scacc. and Get th the-writ abated by the death of one. Andther 
writ was brought, and that abated by the death of another: 
and no new writ being brought, the plaintiff ſued out's 46, Ja. 


without reviving the judgment by {cire facias,' which the court 


held to be good, as there was no need fo revive the judgment, 
as that was ſufficiently revived by the writs of error, But t 
held; that where a writ of error rmines abatement 
diſcontinuance,” the judgment is not again in B. R. till there 

a remittitur entered; for, without fuch remittituy, it cannot up- 
pear to the eburt of 2 that the writ of error is 
depending in Cam. Scacc. 

was erroneous, but not void, Salk. 261. 

If the defendant dies after the writ of execution is taken our, 
and before it is executed, yet it may be executed on -" 
in the hands-of his executore of adminiſtrators, Low x. 46 
"Ie R. 214 g 


— — 
- —= — — . 
— — — —ͤ— — — 


our. 


affirmed on error in Cam. 8 Scac. e 


for want of this, the execution 
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When to be ſued. out, and by whom. 


If the plaintiff dies after a fe. fs: ſued out yet it 21 
executed notwithſtanding his. death, Cre. E 0 
executor or a e ſhall have the og 4. ** if 
the plaintiff has mede no executor or adminiſtration is is not yet 
committed, the money muſt be brought into court, and * 
depoſited, until, Cc. Noy, 73. Vid Id. Rum. 1073. 
I ag enecutor has ſued out an git, upon 3 
covered by himſelf, and before the debt is levied. dies 
the adminifirat:r a banis non {all take advantage of it. 
wiſe, if he dies before execution ſued out. 


342 


te · 


reſpaſs and judgment agaibſt four, in C. B. error in B. 
vol one died, whereby the wo ny 0.697 theteu 5 
took out a 4. again wr. Per Cur, 1. The/writ 

gr is abated. #4 It 9 bad been taken againſt thee 
| , it bad been erroneous, becauſe, not warranted. by, 
= 8 3. If execution bad not been ſa dela 
the writ of error, ſo that it might have been feed, of the fame 
term as the judgment, then the death of one had not been 
terial, becauſe « ſubſequent to the 1e. 4. This Exeeuti 
wrong, and muſt be ſuperſeded, becauſe. S 
does not appear by matter of record to the court; and, till ap- 
prized of it, they are bound by the writ of error, 5, In this 
caſe, no need of 2 ſci, fa. which is only neceſſary im caſes where 
a new perſon is to be yetter or worſe tf Kin 9 then, 
there mult be a. ſci. fe. becauſe, being 3 he muſt be 
made party. But * execution is neither to 10 chwge or be- 


2 any new party, 28 in this caſe, where 2 is a furvivor- 
; e ry for there is no. teaſon why g« 
| Hd make the condi of th ſurvivors better than ; 
Salk, 319. Ld. Raym. 11 


2 1. 


Defendants had N pl-intif, by bills Oe 
Junttions, and by obtaining time fot peytienty: Sc. and upon ths 
plaintiff s ſuing out gg above a year her 
without a ſcire facias, the the defendants moved 
ſame, for irtegulatity), Per Cur. The r by —.— 
judgment, above a year old, by Hire faciag, before ſuigg u. 
execution upon it, which was int to I t a ſarprinc 
upon the defendant ; De vagtage of hy 8 
defendant, who was ſa K we the plain- 
tiff delay, — he himſelf has ag by 
thods whe might delay the Anne 45 TI 

not only. diſc 4 hl, . ge 2245 
600. — Though faid in Barney 133 eee ut wit 
. :L& 4 


LY 


go 
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When to be ſued out, and by whom. 
nee 


by injunities 322, 

IF'« writ gf avvar wbates by mation, the court muſt be moyed 
for leave to take out execution; but if it abates by tesſon of 
variance from the record, e that dhe record is never removed, 
po need of motion. - Salli. 264. . 

After a wiit of error is. vpe gd, the court, on motion, will 
give leave to take out execution, though a el. Gree 

t. King's Rep. 243 W 40d bs Pan 

"Vide c of ſuperſeding — poſt. 

Tf an aQian-isbrovght on 2 judgment, . e weil of 
error, and judgment is odrained i in that action, the plaintiff may 
take out executian. on the ſecond judgment, unleſs the defendant 
moves the court to tay. proceedings (which is always granted), 
. —— ſacond judgment js obi. 1 Barnes, 
140. 145. 

"i RF eres Cdn af GEE a judgment, be can- 
not take out execution on the judgment, till he has diſcontinued 
dis ad ion. a Bun, 169. I 

Aker execution executed, the court cannot enquire ie . 
quantum of debt and coſts, 2 Barnes, 262. 

If there be e coſe nee upon dn judgraeat far. 3 year,. the 
plaintiff may eee aſter a ou and day, mens & 


Pe e Ae nr 100. — 
iſter warde the executgr co of age, 1 facies 
on this recovery. Law E. 7. 

If baron and ſeme erecutrix obtain judgment, and dhe feme 
dies, the baron cannat have execution, but edmingfirator de beit 
1.80 if they obtain een on a ame nn 


r 404 e , and 
Ho IIS have £xccution of damages. Lew of 


% pantnorys ae nn 
and ſhe dies, baron mall have execution.; Law of Ex. 10. 
An executor may zevive judgments but cannot take out ce 
cution, pending a writ of error, 2 Barnes, 347+ | 

In debt, if the deſendant eee the ation. for port, 
and for reſidue pleads tq ifſue, the plaintiff ſhall not have ene- 
cution, far what is acknowledged, 4ill,the iſſue is tried, unleſs 
he releaſe the damages. II he be nonſuit on the iſſue, he ſhall 
ria hr lene ty ee ana Law of 


Ex. 44 w 1 ir 


* 


tire facias, one execution may be ſued out, for debt and coſte, 


344 Ot Execution. 


When to be ſued out, and by whom. 


If after judgment there is an agreement” between the parties 
that execution ſhall not be taken out till the next term, and 
if it is ſued out beſote, the court will ſer aſide theiproceedibgy, 
1 M61. 20, ccc 
If no execution has been taken out on the judgment on 2 


and damages in the original action, and for the coſts of u un- 


Jof a wric of error. e £3. 309% ee 
If the defendant is taken on a ca. ſa. and bail in error after- 


| wards perfected, the perſoh ſhall be diſcharged ; but in caſs of 


a fl. fa. the proceedings, ſo far as the ſheriff has gone, muft 
tp TR" 


ſtand. 2 Barnes, 175. 


Upon a judgment obtained; and all parties living, if 3 fifa. 


ca. ſa. or elegit be ſued out within the year,” and returned and 


entered upon the roll, the ſame may be — from 
term to term, to the time of the execution thereof, although 
after the year, and ſhall be as good as if the judgment had deen 
revived by ſcire facias, ' er eee 

Within a year after judgment, plaintiff ſued out a ff. fo. in 
Eaſter term, 1957, returnable Cras Aſcenſ. in the ſame term; 
and continued it upon the roll till Trinity, 19 58, by vicecama 
non miſt breve ; and defendant being taken in the fame term by 
a ca. fa, iſſued on the judgment, it was moved, that this "wat 
irregular, there neither being any ſcire facias to revive" the 


judgment, it being above a year old, nor any execution return · 


ed by the ſheriff to warrant the entry of the continuances on 
the roll, Per Cur. C. B. The defendant muſt be diſcharged, 
and plaintiff pay the coſts of the application, as it is irregular 
to cominue the execution- on the roll which was never returned 
or filed. 2 Will. 82. 45113 1; 5 oor di 

Defendant was taken on a ce. ſa. and diſcharged by plaintiff's 
conſent; and above a year after the plaintiff ſued out another 


c. ſa, without continuance upon the roll; and it was ſet aſide 


notwithſtanding a written agreement. 2 Barnes, 165, + 
| Several years after judgment an award of execution was en- 
tered as of the ſame term with the judgment, and continued 
down and executed without a ſcire facjas, and held well. 


Catth, 283. | | bbs 
In C. B. it ſeems neceſſary that a writ ſhould be actually ſued 
out, purſuant to the firſt award, Yide 2 Barnes, 1y2. | © 


But where on a rule'to ſhew cauſe, why a ff. fa. ſhould not 
be ſet aſide, the judgment being above 2 year old, and not re- 
vived by ſcire facias, nor any continuances of a fl. fa. entered 
on record ; the plaintiff having, before cauſe ſhewn, * 


Ot Exttution: 245 
When to be ſued out, and by whom; 


warrant the ſame, the rule was diſcharged. _ A 70 

On an old judgment not revived by ſire facias— Plaintiff 
took out a ca. Ja. and on defendant's application to the court, to 
ſet it aſide as irregular—the plaintiff produced a toll whereon 
continuances were entered of a fi, fa, ſued within the year, 
with a vicec:mes non, miſit breve, and an award of a ca. /a.; but 
it not appearing, that the firſt f. fa. or any other was returned, 
the continuances were deemed inſufficient to ſupport the ca, ſa. 
on-an old judgment not revived—and defendant was diſcharged 
with coſts, Barnes, 213. © | {Eto 

A ſire facias to revive a judgment, or award of execution, 
muſt be in that county where judgment is recovered, or execu- 


-” We 


facias was in a wrong county. Barnes, 207. 

A man may award, on the roll, elegits into as many counties 
as he pleaſes, and execute all or any at his leiſure ; but it is ſaid, 
that if he awards an elegit into one county, extends the lands 
upon the writ, and afterwards files it, he is barred, and can- 
not ſue out an e/egit into any other county. 

Where, by inquiſition on an legit, it is found, that the 
plaintiff was ſeized of the lands at the time the judgment was 
given, upon an ejectment [which muſt be] brought to recover 
the poſſeſſion ; the plaintiff need only give in evidence the copy 
of the judgment, elegit, and inquiſition, thereupon filed; and 
u not bound to prove the party ſeized at the time of the judg- 


„ HH © W = 
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ide, 
If a defendant ſurrenders himſelf, after judgment, in diſ- 
charge of his bail, the plaintiff muſt charge him in execution in 
two terms following (the term in which be ſurrenders being 
one), or he ſhall be diſcharged on common bail, as if in cuſtody 


a 


a 


dy writ of error, or injuncꝭ ion. | 
Defendant obtained a ſuper/edeas, for want of a declaration 

in an action of debt on judgment, and was afterwards taken in 

execution by a capias ad ſatisfac, iſſued after a year and day from 


Defendant brought his action for falſe impriſonment, and plain- 

uf juſtified under the ca, ſa. Defendant now applied to ſet 

aide the ca. ſa. and it appearing that a capias ad reſpondendum 

only, and not a ce. ſa. had iſſued within the year, there was no- 

bing to warrant the continuance of a c. ſa. on the roll; 2 
| 8 t 
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the continuances, and producing intervening writs of ff. fa, to 


tion awarded; and an execution was ſet aſide, becauſe the ſcire 


ment ; and, if he was not ſeized, it muſt be proved by the other 


for want of bail upon an action, unleſs proceedings be ſtayed 


the time of the judgment, without any ſcire facias to revive. 


346 Of Execution. 
When to be ſued out, and by whom, 


the rule was made abſlate to ſet aſide the 6a. fac Marten v. 


Ridge. Barnes, 206. 

Aſter error allowed, plaintiff brought an action on the * 
ment, and bail juſtified. After wards the writ of error was 100 
praſſed for want of tranſcribing the record. Plaintiff, without 
diſcontinuing his action on the- judgment, teck defendant's 
goods in execution by teffatum fi. fa. which was held irregular; 
and the writ ſet As and reflitution awarded, with coſts. 
" Plaintiff will be at liberty to take out execution, after Glos. 

: tinuing his action on Wa n 200. * i 


Te 


Where the Exxeuriot muſt be joint, and where 
it may be ſeveral. | 


IF judgment be agziolt ſeveral, execution muſt be Joint. 3 Kb, 
298. Law & Ex. 7. 62, 2 Barn, 17%. p83 
But though a ſcire facias againſt bail be joint, yet execution 
may be ſeveral. 1 Lev. 19 Law of Er. © 

n popular actions there ſhall be but one execution for king 
and party. Law V Ex. 63. p bias 1,16, IN 

If two be hound jointly and ſeverally to A. and A. fue them 
jointly, A 25 a capias againſt them both, and the death ot 
eſcape of one ſhall not diſcharge. the other. But 4. cannot 
have a capias againſt one, and another kind. of execution againſt 
the other ; becauſe, though they be two ſeveral perſons, yet 
they make but one debtor, when A. ſues them jointly, Bur if 
J. ſue them _/evera/h, he may ſeyer them in their kinds of ex- 
ecution; though if once a very ſatisfaction be had of one, or 
2zainſt the ſheriff for an eſcape of one, the other may be te- 
lieved (by an gut querela. Hb. 59. | 

Verdict againſt four defendants, judgment by default againſt 
the #/th, error brought in the name of the fifth only; and on 
motion, the court gave leave to take out execution againft the 
other four, 1 Barnes, 141. Pract. Reg. 194. 

Judgment in treſpaſs againſt four, execution mult be againſt 
all ; and if they briog error, and one dies, by which the writ of 
error abates, then plaintiff may ſue execution againft the ſur - 
viving three, ſuggeſting the death of the fourth on record, but 
need not ſue a previous fire facias : for that is only neceflary 
when a new pariy to the judgment is to de benefited or charged 
dy the execution. Salk. 329, | 

Judgment againſt © two ; one dies, the plaintiff brings a 
ſei. fa. againſt the ſurvivor, and the executor of the other de- 
fendant ; the ſurvivor makes default, and the executor demurs, 
and had judgment, becauſe the coutt held that the perſonal 
lien furvived. Per Halt. Where a judgment is 2gaivft ſeveral, - 
there the lien ſurvives; for as the land is not bound but in re- 
[pet of the perſan, ſo in that caſe the party dying, his land: 
ae unbound. N judgment be againſt two or three, the exe- 
cution, muſt be joint, and got againſt any one; and if three be 
jointly and feverally bound, the party muſt ſue either all, or 
one, Yue cannot ſua two, betauſe neither joint nor ſeveral: but 
where ſeveral become bail, the one may be ſued without namĩn 
the other, for they are ſeverally bougd, Cary v. Hard, Poſe 
26 Car. 2. Ki. 298. 8 | 55" VF 

If baron, and _ are taken in execution, the. feme ſhall not 
te diſcharged, 1 1 142. —But if the feme only is _ 

8 


Ok Etecution. 
- » . y * 
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Where the Exxcuriox mult be joint, and where 
it may be ſeveral, 
88.— 


ſhe ſhall be diſcharged. 2 Barnes, 161. Prad, Reg. 3 


* 


But if baren and feme are taken in execution, aud the baron 
eſcape, unleſs the plaintiff will retake the baron, the feme ſhall 


348 


f . Z 


be diſcharged; 1 Vent. 51. * . 
In trover, if there is judgment and execution againſt hm 
and /me, the court will not diſcharge the feme, unleſs there is 
fraud. or colluſion between 1 and the huſband to keep ker 
in cullody. Stra. 1167,—S0 in battery by defendant's. wiſe 
plaintiff's wife, the court will not diſcharge the wife whos 
only in execution, if it appears there is no deſign to ſcreen the 
huſband.” Stra. 1237. Wil. 149. Though faid" in Cys, Car. 
513. that if judgment be recovered againſt baron. and fime for 
the contract, nay even for the perſonal miſbehaviour of the 
feme during her coverture, a capias ſhall iſſue againſt, bare 


only. 2 | 
if judgment is recovered againſt baron and feme for the debt 
of feme dum-ſola, à capias may iſſue to take both baron and feme 
in execution. Moor, 704. Barnes, 203.—But if an action is 
brought originally againſt feme dum ſola, and pending the ſuit 
ſhe marries, a capias ſhall be awarded againſt her only, and not 
againſt baron, Cro. Fac. 323. ee 
Action againſt baron and feme for debt contrafted by her dun 
fola ; after judgment againſt them, the bail rendered them both 
to priſon in diſcharge of bail, and on motion ſhe was diſcharged. 
3 Wilſ. 124.— But where judgment and execution are againſt 
huſband and wife, ſhe ſhall not be diſcharged, but only where 
ſhe is in cuſtody upon meſne proceſs ; and when huſband and wiſe 
are rendered in diſcharge of bail, after judgment againſt them, 
they are in the ſame 2 as if bail had never been put in; 
and not being charged in execution, the wife muſt be diſcharged 
out of priſon. bid. | 
AQion, by baron and fime, who were nonſuited, and feme 
alone was taken on a capias for the coſts, and ſhe was diſcharged. 
Barnes, 207. pegs: i eb 8 
© Aﬀer judgment in a joint action, plaintiff ſued out a fl. fe 
againſt one only. He moved to ſet aſide the ff. fa. and to bave 
reſtitution : on which plaintiff prayed to amend the ff. fa, by 
the judgment, and quoted Browne v. Hammond, Eaſt. 12 Geo. 2. 
The parties came to an agreement afterwards, without any de- 
termination, Barnes, 210. 1858 Ne 
I one of two partners is ſued, and judgment recovered 
againſt him, the execution muſt be againſt him. But under 
a f. fa. againſt him, the ſherlff mult ſeize the joint goods 
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Where the ExzcuT10n muſt be joint, and where 
it may be ſeveral, 


ad ll» wblety thereof undivided, and the render wilt bs 
tenant an eommen with the other partner. Heyden v. Hqdm. 
Salk. 392. | 
But tn Eddie v. Davidſon, B. R. Eaſe. 21 Geo, 3. it was 
held, that if, on an execution againft one of two partners, the 
partnerſhip goods are taken and ſold, the ſheriff is to pay over 
0 


Vor. I. * Hl Where 
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© Where Exvevrion may g 


0 you want to have execution into a different county from 
that in which your venus is laid, it muſt be-by a M 
writ, whether a d. ſa. or f. fa. having firſt got an (original; 
F. fa. or ca. ſa. into that county where the une is laideretuthe, 
ed to ground the teflatum on Yo 0 a 
Hut the courts will not go into a nice enquiry, ' when the 
Ff. fa. or ca. ſa. into the original county was ſucd out, hu it is 
fufficient. to produce. the writ returned. - n Borat 160.4 n 
it need not be filed before the Hatum iſſues. 1 Bari, an 
On motion to ſet aſide a tefatum fi. fa. iffued immediately 
after judgment, and before'a ff. fo. returned and filed to war- 
rant it, the court, on ſhewing caufe, diſcharged the rule, to ſet 
it aſide, plaintiff producing a f. f@. returned in the proper 
county, Proceſs whereon th grant a te//atum writ, is returned 


'S 
of courſe by the attorney himſelf as originals are, and it is ſuſb- 
cient if, upon ſearch, one is found. 2 Salk. 5go. a 

Ca. ſa. into WiltSire, and then a te/latwm into Londen, but 
the !://aium part of the writ omitted and held bad, and the de- 
fendant diſcharged : and lord Mansfield ſaid it appeared clearly, 


from Pract. Reg. and Barnes, to be' neceſſary that it ſhould ap- 
pear to be a teflatum, for it did appear ſo there on the record ; 
and the court held, that it ſo appearing, the writ was Fx. 
without repeating it. Ea. 10 Geo, 3. Allen v. Allen, B, R. 
2 Blackſ. Rep. 694. | 

It is not neceſſary to inſert the form of a fefa ina trio 
um writ, ſo as that it may appear from the writ itſelf to be a 
Ne 2 Vol. Rules and Orders B. R. and C. B. 79. Prefl. 

tg. 210. 212. Barnes, 129. 132. But there muſt be an 
award of a teſtatum upon the roll, 

Judgment in B. R. a fi. fa. into Londen, returned una bene, 
and a teſtatum into Montgomeryſbire, to which the ſheriff return- 
ed, that the writ of our lord the king does not run into Wale, 
but at the king's ſuit, or where he is concerned. Per Cur. On 
a judgment in this court, execution may be awarded into Wales, 
or a county palatine. Cro. — 484. Cro. El. 445.—E20ds in 
Wales are pleadable here, Hetley, 18. 20, 21. 2 Bulk 54. 256. 
— lf the writ did not run there, yet the ſheriff, being an officer 
of the eourt, ought not to queſtion it, but to make return of 


the execution of it. And the} court accordingly the 
cial 


0 
ſheriff, upon a penalty, ts return the writ, as he vat has 
by it: faying, that ſheriffs in ales ought to execute judic 
writs, for the court has none to write to there, as in counties 
palatine, u here they write to the chancellor or chamberlain, or 
warden of the Cingue Ports, An olegit may be executed #* 

t PIE Malis 
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Where ExzcuTion may go. 

Walks; end why” hör 1 L. b len all het, bb darts 
would be without remedy ; & he cannot bring an Aion RY 
upon this Judgment; und he cannot outlaw the defendant, be- 
cauſe this is 6h" a bill of debt againſt an executor, , Draper v. 
RG = wo 1 Lev, 291. Ray. 206. 2 Saund, 193, 

Motion ts bee reitation of goods levied by 2 fi. fa. out of 
J. R. in the n of Cheſter, denied. Per Car. Exe- 
cutions ma well this 
on a judgment originally given here. x, Lev, 236. 

Motloh to ſet afide execution, on a judgment in C. B. on 
which judgtent an action of debt was brought in the mayor's 
court of Wircefter, and defendant was arreſted there ; and aſter- 
wards pfafntiff took out executibn in this court. Rule to ſhew 
cauſe Why plaintiff ſhould not make his election. Richard v, 
Davis, Barnes, 203. ee "AK 

Judgment in Mhalliſes Defendant taken on a teſtat. ca. /a, 
in Somerſetfhire, out of Middleſex. Objection, That no ca. ſa. 
in Middleſex to warrant the teftatum, as appeared by ſearching : 
dut after the ſearch, a cn. /a. in Middleſex was returned, and 
entered in the ſheriff's book. /The court held, that had the 
application been recent, they muſt have taken notice of it: But 
as defendant had long acquieſced, and as poſſibly an action for 
in eſcape might have been brought againſt the ſheriff of Somer- 
ſethire, the rule to ſhew cauſe, why the te/tatum ca. ſa. ſhould 
not be ſet afide, was diſcharged. Barnes, 209. 211. 

Rule to ſhew cauſe why ff. fa. ſhould not be ſet aſide, the 
judgment being above a year old, and not revived by ſci. fa. 
nor any continuance of 6 entered on record, Plaintiff, be- 
fore cauſe therein, entered the continuance, and produced in- 
tervening writs of ff, fa. to warrant the ſame ; whereupon the 
tule was diſcharged. Elegit may be continued before ſuing out 
the writ; but fi. fa. or ca. ſa, cannot be continued without 
ſuing out the writ. Law v. Beart. Barnes, 210. 


o warrant ſuch continuances, the firſt writ muſt appear to | 
have been returned, otherwiſe they will be inſufficient. Blazer | 


: 


. Baldwin, Barnes, 213 


To a fl. fa. direded to the ſheriff of Exeter, he returned that 


the defendant was a beneficed cierk, having no lay fee, &c, On 
which plaintiff ſued out a fferi facias de bonis eccleftaſticis, direct- 
ed to the biſhop of Exeter; on teceipt of which, his vicar ge- 
tral granted a ſequeſtration, directed to the church-wardens-of 
the pariſh, to ſequeſter the 'tythes and eccleſiaſtical profits of 
Glendant's vicatage. Lo” BG was not publiſhed, but 

- | 2 Was 


out of this court, to the county palatine, 


— — — 2 


Where ExecuTion may go. 


was ſtayed in the regiſter's hands by the deſire of plaintiff's at« 
torney. Soon after two other writs of fieri facias went down 
againſt the defendant, at the ſuit of others, on which 

Shs were made out, and ſent to the churchwardens, duly 
publiſhed them, and thereby levied ſome money. Pending 
theſe writs, "the plaintiff in the firſt writ, on which the 
ſequeſtration had been ſtayed, died, and left his attorney his 
con This executor, N thay . 7 — . deen 
levied on /equeſirations, prete that the money levi 

| tt be of to — as an of the plaintiff in the fry. 
alledging, that notwithſtanding the execution was delayed; and 
the writ returnable, yet the ſequeſtration thereon granted, had s 
priority to others, and accordingly claimed. the ſame of the 
biſhop ; and to enforce payment, obtained a rule to ſhew cauſe 
why the biſhop ſhould not return the writ of execution, On 
ſhewing cauſe, the court held, that the ſequeſtration. on the 
teſtator's writ not having been publiſhed while the writ was in 
force, had no priority ; but that, if it bad been publiſhed, the 
execution would have taken eſſect, and muſt have been firſt ſa- 
cred I the * of n was returnable 
long fince, Legaſſicke Exer. of Adams v. the biſbup of Zaum, 
B. R, Eaſt, 22 oy KY 4 2 * 7 * 
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Ot Execution. 38388 


Of executing the Writ of FERI rAclAs. 


GEIZING part of the goods in = houſe on's f. fe. in the' 


name of the whole, is good. Ld. Rum. 725. N.. 
* ſeizure of goods by the ſheriff in c—_—_— „ the de. 
ant's | ty, and diſcharges his perſon. Salt. 32 "as 

On a © fe. the ſheriff cannot deliver the 9. 
tif, but on an elegit he may. Ld. Raym. 346, g 
Seizing goods on a ff. fa. will not — co-obliger, un- 
leſs they are ſold, and the plaintiff ſatisfied. £4. Raym. 1092, 
By ſeizing good» on a ff. fa. the debt is diſcharged, and pay- 
ment to the ſheriff, is good. [btd. | | 
If two writs of ff. fa. be delivered ta the ſheriff the ſame 
day, he muſt execute the former firſt, or an action will lie 
againſt him, unleſs the plaintiff, who delivered the firſt writ, 
— to take out a warrant thereon. Ld. Raym, 252. 

. 419. | 

If the ſheriff ſells goods under a fl fo. that was laſt deliver- 
ed, the property is bound, and he cannot afterwards ſeize them 


under the former writ. Ld. Raym. 252. Salt. 320. But in 


ſuch caſe," the party who delivered the firſt f. fa. has his re- 
9 by action againſt the ſheriff, /oid, : 
a warrant on a ff. fa. be altered after it is ſealed, the execu- 

lion thereon is void. « Reg. 219. Barnes, 199. hae 
There were two joint partners in trade; judgment was 
againſt one; and on a ff. fa. againſt him, all the goods undi- 


vided, were ſeized in execution. Per Cur, The ſheriff can ſell 


no more than the moiety, for the property of the other moiety 
was not affected by the judgment, nor can it be taken in 
execution. Ld, Raym. 871. Sed vide ante, under title, 
—_ the execution muſt be joint, and where it may be 
ever * 1 „ YL | 

If à ſubject recovers a judgment, and ſues out a F. fa, 
though the execution is not completed by the ſheriff, the ſame 


ſhall be preferred to the king's extent, ſued out poſterior to the _ 
judgment recovered, Uppom v. Sumner. 2 Blackſ. Rep. 1251. 


1294. A ſubject's judgment is preferred to the king's debt, if 
that judgment is recovered before the king's ſuit is commenced, 
or proceſs awarded for it, by the ſtat. 33 of Hen. 8. c. 39. J 74. 
A fi. fa. cannot be executed after defendant becomes a lan- 

. Raym. 752, 5 g | 


t. | 
Defendant became a bankrupt, and after his certificate _ 


allowed, his goods were taken in execution. Defendant there 
upon obtained a rule to ſhew cauſe, why the ff. fa. ſhould not 
be ſet aſide, and reſtitution awarded, on 5 Geo. 2.—Per Cur, 
We are not required by that ſtatute to proceed in à ſummary 
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354 Ot Execution. 


Of executing the Writ, of FRI FACIAG, 


way, as to the goods of a bankrupt, though as to his perſdn wg 
are. If defendant did not obtain his certificate in time, { as 
to plead it, he may bring an audita querela, Rule diſcharged. 
Calcraft and Swan, Barnes, 204. | aa fat 
Defendant, rendered in diſcharge of bail, and bis perſon. mas 
diſcharged out of execution as a bgntrupt, purſuant to the ſiatate 
5 Gee. 2. c. 30. His goods were afterwards taken by & ,. fe. 
and he applied to have them releaſed ; but on ſhewing. cauſe 
the rule was diſcharged. The court held, that the might 
be taken; there is no clauſe in the ſtatute which extends to ho 
goods. Barnes, 206. N TRY 7 „ 

A bankrupt executor or adminiſiratar, pleading a falſe plea, 
which is found agaioſt him, after the commiſſion ed. is liable 
to execution for colts; for the ſtatutes of bankrupts extend not 
to effects which the bankrupt may have in auter droit. Hauai 
v. Jemmett Exer. 1 Blactſ. Rep. 400. 8 1680 

A f. fo may be executed after the death of the plaintiff, if 
teſied before, Ld. Raym. 1073. Salk, 322. p 

So a fi. fa, beating teſte before defendant's death, may be 
executed upon.the goods in the hands of the executors. 4d, 
Raym. 850. Bunb. 271. Wu N 

Execution oa a fi. fa. in the life of the teſtator, gives a right 
to the executors. Salk. 12. +506. 89 

D. adminiſtratrix of J. S. recovered a judgment in C. B. of 
340 J. againſt C. and ſued out a f. fa. to which the ſheriff te- 
turned, that he had ſeized goods to the value, but that they te- 
mained for want of buyers. -, Afterwards, and before the goods 
were ſold, D. died, on which C. ſued out a ſci. fa. to the ſhe- 
riff, to ſhew cauſe why the goods ſhould not be reſtored, ſup- 
poſing that, as D. was dead, there was nobody to, bave the 
fruits of the execution. Upon demurrer to the writ, judgment 
was given for defendant; which judgment was affirmed after- 
wards on error in B. R.—C. being, by the ſeizing of the goods 
in execution, diſcharged of the judgment, Vide Clerk + 
Withers. Ld. Raym. 1702. 1 Salk. 322. and caſes of execu- 
tions there cited. . The ſheriff, in ſuch caſe, is reſponſible to 
the repreſentative of the piaintiff. | ” 

But in caſe of an extent and inquiſition had, the execution 1s 
not complete, till a /iberate is awarded; and if the plaintiff to 
the execution die. before the awarding of the liberate, the writ 
of extend: facias is abated by his death; and his repreſentative 
cannot have fruis thereon, becauſe no right was veſled by the 


extent. Vide Cieeve v. Vere, Gro. El. 450. 457+ 1 Janes, 383. 


and th; caſes cited abus. 1 
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Of executing the Writ of FERI FACITAS. 


- If » hntiff,, by force of a f. fo. naw ja. he pred, 
and the judgment on which the f. fo. ifſued is afterwards re- 
verſed, yet the ſale ſhall Rand, though the plaintiff, in the writ 
of error, ſhall be reſtored: to the value. For the ſheriff who 
made the ſale had lawful authority to (ell, and by the fale the 
venues had an abſolute property in the term fold. - If it wefe 
otherwiſe, and. the ſale of the term ſhould. be avoided, the 
vendea would loſe his term, and his money too, and therefore 
great inconvenience would follow, that none would buy of the 
ſheriff goods or chattels in ſuch caſes : and ſo execution of 
173g > 00 wr is the life of the law) would not be done. 
ide Manneng's Caſe, 8 Ca. 9b. 
If a ſheriff on a f. /@, ſells a leaſe or term of a houſe, he can- 
not — leſſee — poſſeſſio — ns vendee, in ſuch 
ring his 1 t. 2 . p. 85. 4 
ſheriff . fa. cannot fell an eſtate for life, becauſe it 


taken upon a ce. ſa, becauſe he hath no authority to receive it. 
3 Salk, 158. 2 97. | 3s 4 
Where a f. fa. is. delivered to the ſheriff to levy 207. and 
he takes an entire thing in execution, as a hotſe worth ob 
and ſells it for ſo much, and returns, that he levied the 20 l. be 
may retain the other 10/. till defendant demands it, for the 
ſheriff is not bound to look after the defendant. But if ona 


F. / for 20 l. the ſheriff levy five oxen, worth each of them 
5 


and ſells them for ſo much, the defendant may have an 
action of treſpaſs againſt the ſheriff. Ney, 59. 3 Salt. 159. 

If plaiatiff cannot find ſufficient effects of the defendant to ſa< 
tisfy his judgment, the court will order the ſheriff to retain; for 
the uſe of the plaintiff, money which the ſheriff has levied in 
another action at the ſuit of the defendant, Armftead v. Pbil- 


pat, B. R. Trin. 19 Geo, 3. Dougl. 219. 
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Of executing the Writ of ELzerr, | 


ON #n wei, if the ſheriff finds goods, he may deliver them 

to the plaintiff by appraiſement z but — _ en 1 
Jr Ld. Raym. 3 | 
On executin ales, vo notice need be given. | "wi 

If the ſheriff upon an inquiſition upon an elit, returns the 

defendant to have twenty acres in Dale, and twenty acres in galt, 

and delivers the twenty acres in Sale for the moiety of the whole, 

all is void: for he ought to deliver a moiety of twenty acres in 


each ville; and this might be avoided in evidence, in mon 


brought for the lands. 1 Lev. 165. Sed quare: 


Upon an legit, the ſheriff is not bound to deliver a mojety | 


of each particular tenement and farm, but only certain tene- 
ments, &c, making in value & moiety of the whole. Denęl. 450. 

If upon an gl-git, the ſheriff deliver the moiety of a houle, 
without metes and bounds, the return will be ill, and quaſhed 
for incertainty: but ſaid, that if a ſheriff deliver more than « 
moiety upon an elegit, the return is not void z but voiduble by 
writ of error, or audita querela, Carth. 453. 

If upon an egit, the ſheriff delivers mote than 2 e the 


execution is void: becauſe the ſheriff has exceeded that autho- 


rity which was circumſcribed z and plaintiff, upon bringing an 
ejeftmert, cannat recover under that title. And 
plaintiff. in ſuch caſe, is at liberty to purſue a more effeQual 
execution. 2 Sali. 564. 

After the writ of elegit returned, and entered upon the roll, 
though the return is wrong, it cannot be quaſhed or diſcharged, 
but by writ of error. Sed g. and vide Neeb. 313. 

In caſe of execution by egit, ejectment muſt be brought to 
gain poſſeſſion. 

If A. and B. recover ſeveral judgments againſt C. and A. ſues 
out an etrgit, and has a moiety of C.'s lands delivered to him, 
and then B. ſues out an elegit, the ſheriff can only extend a 
moiety of the remaining lands. Cre. El. 482. 

But if A. has two judgments againſt C. ood in the fame wee 
takes out two. elegits, on the one he may have a moiety of the 
whole, and on the other, the other moiety, and is not reſtrained 
on the latter to a moiety of the moiety : for in judgment of law, 
the whole term is but one day. Hard. 23. 

A term of years may either be extended, or ſold as part of the 

8 Co. 171. A rent-charge may be extended. Moor, 
2. 80 may lands in ancient demeſne, Hob, 47. But a rent» 
feck, or copybold lands, not, Cre. El, 656. 3 C. 9. 
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Ot Execution, - 
Of the Sheriff's Duty and Fees, &c. 


But the houſe of any one is not a 
himſelf, and thereſore if any one flies 
of any other are brought or conveyed 
a lawful execution, or to eſcape the ordinary proceſs of law, 
the ſheriff, in ſuch caſes, after denial 


„„ * — 


the trial generally i 
was due and payable 


jedgment go by default, or the like, the intereſt due 
may be aſcertained on executing the writ of enquiry. But on 
a judgment on a bond, as the damages in debt are nomi- 
nal, the ſheriff, under plaintiff's direction, may levy 

and Toſts, beſides poundage, and other out of the pe- 
nalty, to the time execution is completed. 2 Vel. Rules and 
Orders, I. B. Caf. Prac. C. B. go. 1 Barnes, 134 Pra#. 


Reg. 213. . | | 
a On 4 annuity bond and judgment for the penalty, the 
arrears of the annuity can only be levied: but then the judg- 
ment ſhall ſtand as a ſecurity for future arrears. Ogilvie v. Foley. 
Tr, 16 Geo, 3. C. B. 2 Blackſ. Rep. 1111. | 2 
It hath been held in C. B. that after execution executed, 
though the judgment be for a penalty, the court eannot refer it 
to the prothondtary, to enquire what is due for principal, intereſt, 
and coſts, and what is levied, in order io make reſtitution of 
the „without the conſent of the plaintiff; but defendant 
muſt apply for relief to a eourt of equity. 2 Barnes, 162. 
Debt on bond againſt the principal, and after againſt the bail 
and the whole penalty levied of the goods of the bail, -and the 
money remaining in the ſheriff's hands, they moved that 
plaintiff might accept his principal, interefl, and charges,” and 
ttat the ſheriff might return the reſt, The court of B. R. —_ 


S 
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that dſendats came you lis, fr hey novr wed 49. 
uch a rule after execution executed; yet, being, ig the 

of bail, and the money temaining in the ſheriff's bands, / it-was 
granted, But if the ſheriff bad paid the money oper to the 
plaintiff, they would not help them. Anon, Nich. 30 Car, 2. 
. The court will not ſtay goods taken by a fl. fa. in the bands 
of the ſheriff, till a diſpute concerning the property. of them ig 
decided, unleſs for the prateRion,. and at the in and re- 
queſt of the ſheriff. a Rack, Rep. 10644. 
The ſheriff is bound to anſwer the returaed value of the goods, 
a though they are afterwards -reſcued. Ld. Rarm. 10%. 


It was formerly held, that if a ſheriff takes goods. in execu- 


tion, by virtue of a ,. fa. and is out of office, before they ate 
ſold, that in ſuch caſe he could not fell and deliver the money 
to the party, becauſe his authority determined with bis gffice: 
but that he pught to deliver ſuch money over to the new ſherif 
(as be doth the priſoners) and return; that thereupon a venditions 
expanas may be awarded to the new ſheriff. But fince it hath 
been held, that though a new ſheriff is made, yet the old may 
ſell the ſo by him levied ; but if be return the writ that 
the g are in his bands pro defetiu emptarum, in ſuch caſes 
diſtringas ſhall go to him to deliver them over to the new ſheriff, 
and after chat a uenditiani c. Lide 3 Salk. 323. It ſeems 
A ſheriff may ay — * — is out of o without a 
venditioni exponas. Vidh IO7 3. —_— 
But where a f. fo, comes to a ſherif, and he goes out uf 
office before tis executed, bis ſucceſſor may execute it, | becauſe 
ſuch writ is, general, and not directed to any particular ſheriff 
by name; but 'tis otherwiſe if directed to a ſheriff by name. 
So vote, the difference between general writs to the ſheriff, 
and ſpecial writs to a ſheriff by name. Vid: 3 Sath, 147. 
Deſendant arreſted by a ca. ſe. paid the money to the ſheriff's 
officers; before the return, defendant delivered to the ſheriffa 
f. fa. againſt the plaintiff; upon which the ſheriff levied the 
ſum therein expreſſed, out of the money in his hands by the 
ca. ſa. and upon being called upon to return the ca. ſe. made 
the return thereof to the above effect, which the court held 
inſufficient, aod accordingly ordered him to pay the money paid 
to him upon the ca. ſas to: the plaintiff, deduQing his pound» 
age. Barngs, 214 to a | 


. Upon executing a writ of elegit, babere facias po — 


babere facias ſeiſinam, the ſherift is entitled to have for poundage 
twelve pence for every twenty ſhillings of the yearly value of the 
manor, meſſyages, lands, tenements, &c, whereof pyſſeſſion or 


ſeifon is given, =29 of Eliz, c. 14.—3 of Ges. 1. c. 15. J. ge” 
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399 
Of the Sheriff 's Duty and Fees, &c. 
” And a like fee on exequting an extent and liberate. S:. 


35458 


11 
. Upon ; 


c. 4. MAN 42 1 | | | | 

And if the ſheri er officer ſhall direQly or indirectly take 
mare, he ſhall loſe and forfeit to the party grieved, bis treble 
damages; and ſhall forfeit 40/, one meiety to the — N 


execution by fuck writ, 4 5 — —— 
tiff} for no greater ſum than the real debt, bone fide due 
claimed by the plaintiff, amounts to; which ſum the plaintiff 


" 


muſt mark on the back of ſuch writ before delivery thereof to 


the ſheriff, 3 Geo, f. c. 15. . 17. ä 
And in th ther, 5. ſal take more, he all forfeit 
to the party grieved treble damages, and the ſum ex; 
torted ; which damages and penalties m ordered and de- 


forfeit 100 J. one moiety to the king, 
that will ſue for the fame, by action of debt, bill, plaint, or infor- 
mation; provided ſuch ſuit be commenced within two Ibid. 
The ſheriff had defendant in execution on a ca. /a, and the 
plaintiff delivered him an habeas corpus, in order to remove him 
into the King's Bench priſon, The ſheriff upon this inſiſted to 
be paid his poundage on the execution, before he parted with 
the body, and would have diſtinguiſhed this from the caſes in 
Salk, 330, 331, 332. inaſmuch as he had here executed the 
proceſs, and thoſe caſes are only againſt his inſiſting to be paid 
before-hand : and that there is nothing in the ſtatutes 29 of 
Eliz. or 3 of Geo. 1. againſt it, and offered on payment of 
poundage to bring the body. But the court I. id, they could 
not be making bargains with people to obey their proceſs, 
which they would enforce obedience to, arid leave the ſheriff to 
his action of debt for his fees, which was his legal 2 
| 2 
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Of the Sheriffs Duty and mn &c. 


The matter went off, upon the ſheriff 8 ff to es 
him to the judge's chamber. And Fofler 15 if he was 
brought to him, he would not turn Lim fer ll the poundage 
was paid. White v. Haugb. Stra. 1262. 

The ſheriff may maintain an action for his fee, for the law 
admitting him to take it makes it a duty. ri 1212 
_ op. 9. 33" 333. Show, 363. 

have two ſeveral judgments againſt C. and 
| . which are both delivered to the 
the ſame day, and the ſheriff executes that which was laſt de- 
livered, it bearing teſe before the other; and afterwards, ap- 
prehending that he ought to have executed that which was firſt 
delivered, he takes the ſame, goods, and delivers them in exe- 
cution on the firſt writ, this ſecond execution is void: for 
though the ſheriff ought to have executed the writ which was 
firſt delivered, yet having executed the Jaſt- firſt, the — 
ſhall keep the goods, and the party muſt ſeek his remedy a 
the ſheriff, 'And the reaſon of this is, for the quiet —— 
under ſheriff's executions. Carth. 419. Ld. Rm. 231. 

So where a ff. fa. is delivered to the ſheriff to-day, and ano» 
ther to-morrow, and the ſheriff executes the laſt firſt, by making 
ſale of the goods, ſuch ſale ſhall ſtand ; and the vendee ſhall hold 


the goods, "en him who delivered the firſt writ; and his 


remedy is only b BY action againſt the ſheriff. || Garth, 420. PFide 
the flat. of frauds, 29 Car..2. c. 3. by which the ſheriff is to 
endorſe 2 the back of the writ, the day of the month and year 
whereon he received it, the goods being thereby bound n 
the delivery of the writ, and not from the 10%. | 
Where the ſheriff levies money by aff. — the party 

- have an action of debt againſt him = money had and tecei 
And ſuch ——_ will lie ogaiaſt dennis he die. 
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Of ſuperſeditizg ExzeoT1ON.” 
A Writ of error is = ſuperſedeas to an execution 


e 4 wie nes 


B. R. Salk. 3a. 20 bonus n 

— before.a writ of error allowed, 
or notice, it may be returned afterwards.. te. 

A writ of. error cannot fu 
actually begun: becauſe the 
— — of the tale. 
vendor upon a lawful judgment and execution thereupon, 
not loſe his property on à reverſal by error... 

ber ia C. B. 2 writ of errors us eas fromthe dealing, 
but from the delivery to the clerk of the errors. Barnes, 205. 209. 

Execution after error allowed, and bail thereon, held 
Jar, —————— —U 
Barnes, 260. — 1 A 

Though a writ error A ne ede per 
ors —— ——— —— 


zr te 
plaintiff may take out execution. i Del 
Deſendant errer, and put in bail, plaintiff ſerved 


| him with a rule for better bail; and thereon notice was given to 
juſtify at che judge's chambers, but they did not. And the bail 
not having been j within faut days, plaintiff took a certi- 
cate thereof from: the clerk of the errors, and ſued out 8 d. fe 
which was held to be regular. Darms, 11. 
If error is allowed, and bail thereon put in, though the writ 
of error is returnable. before jud is actually 1 
execution may not be taken out, that is, if the writ of error iv 
returnable, and the judgment ſigned in the ſame term. 1 Barnes, 


195. But if final judgment is not ſigned till a ſubſequent 
— — execution may be taken out; becauſe 


final judgment of a ſubſequent term cannot be affected, or re- 


n een ene, 
1 Barnes, rs 
If the therifF returns a feci ct now inven empteres before the 
writ of error, the execution is not to be undone. . 1 Vent. 255. 
n 
and that is notice ol itſelf. Say, Rep. 51. Burr. Rep. 4 pt. 340. 
—But if the defendant have notice before the allowance; it is 


from the time of chat notice a ſuper, r/edeas, But though the 


allowance is notice of itſelf quead to ſuperſede the execution, 
ror ye xn rpg tb agrees, roars i 
actual notice. 

| Allowance 


/adeas from the time of the allowance, 


Ot Eretution. 
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— 
pon m States. 2: Binciiſ. Rep 3. 
If the writ of tyrdy is texuenable the efloign day of tem, and 
ts ſadgraine' bo igned:the:fime tenm; — caimne\be 
ſued out. M 190. 

I/ a of error be dot returnable before the deuth of the 
iel juſtice, it is loſt but exceution may not be 1aken'oor 
without leave of the court: Nm., 201. And where in fuck 
caſe execution Wu takew out without leave; it was held itre- 
gular. It was Held that the writ of error not being returned, 
reer e. 


If ſeveral brin error, and one dies, there cannot be eneen 
Reps 1h 
2 


— — — — — 
EM t got DE DES 


agent was given the 30rb of Nov. On 1 Hb. plaintiff's agent 
= a rule to — — and the defendant's 
— eleven ſhil in the tranſcript money. On 

the — 1 gooey — —— 
which the plaintiff's agent fin nt not ? 
on the'25th Feb. mich. eee — — 1 
of Hil. term, and on the 26th iflued execution for damages and 
coſts, teſted on the laſt day of Fil. term, which was in the 
defendant's life- time. On which execution, the damages were 
levied: and paid to the:plaintiff's attorney, to abide the deter- 
mination of the court on the regularity of the execution,” In 
Mich." 1779, on the argument of the caſe, on motion to ſet 
aſide-the execution, the court were unanimous, that the exe- 
cution was itregular.— But Buller, juſt. ſeemed to ſay, that 
notwithſtanding the writ of error did not abate till the defend - 
ant's death, yet that on an affidavit of the death, by which ſuch 
abatement would have appeared, the court'would, on motion, 
have given leave to take out execution; and that this execu- 
tion, for want of ſuch motion, could not be ſupported. Bad 
tary executors v. Kenyon, B. R. Mich, 17% TOR 
Execution 


which was allowed the 28:5, and ſervice-thereof on plaintiff's 


, ̃ Ü uwe. ES. . EEO Ee 


H 
to 
by 
ali 
thi 
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—— — 
= the queſtion was, Whether ſualr execution 

en ee ben re ee Format pede 
ſpent before 
2 „ after the end of Tiny und ther theieſese the du - 
don woes n defend ant it was» urged, that by the 
writ of error the fbeed was trunſeribed theo —.— the 
writ was not ſpent 5 that the mat Jug 
vacation relates to-the/firſt day of Ty derm; rept are 


fore the writ of Wer a: to ity und the iy - 
— bears A 2 pe peter 
fa elll Mlieb\ before — 


. e have had Tote. 1 


tion, | (the not to de eneouragec.) 
The court were — > and ordered the execution to 


be ſet aſide; ee e Soft Wirwicts v. An 
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writ of error _— 
judgment was not ſigned 
after, The court — —— 1 
—— not being removeable by the writ of error, and 
NA being figned of a —— war not remones. 

Barnes, 197. — —— = Aa 

— — —_— the writ of error returnable Mig day og 
Hilary. Final judgment ſigned the ſame term, and the plaintiff 
took out execution, apprehending the judgment not removed 
by the writ, On which defendant moved to fet the execution 
alide, infiſting, that the judgment relates to the e/oign day z and 
the court will not make a fraction of a day; fo, conſequently, 
the record was removed by the writ. Plaintiff inſiſted, that 
the judgment muſt be given before the return of the writ of 
error, and if given on the return day of the writ of 
error, it cannot be removed by that writ, The court held the 
record well removed, and ſet aſide the execution with coſts, no 
action to be brought. Barnes, 198. 

Joint action againſt ſeveral, damages 201. againſt four on 
trial, and five ſhillings againſt one who let judgment go by de- 
fault, The four brought error in the name of the one who was 

not obliged to find bail, becauſe it was by default. And on 
ntotion for leave to take out execution againſt the four, not- 
withſtanding ſuch writ of error, the rule was made abſolute on 
allidavit of ſervice, Barnes, 20a. FR 


daas be ſued forth, And if the 


i gur 1 it muſt be proved in count, 
ſaporſedpas ſhall be granted. Salk. 92. ey A 


26 

8 
wards 

L* — — 


it appears on the record that t 
bave reſtitution without a ſcire, fas, 


tainty of what was lot: otherwiſe where the money is levied: 


en there muſt be a ſei. fa. ſuggeſting 


but not paid, for the the 
fact, viz. the ſum levied, &c. But where judgment is ſet aſide 


an n | L 
there be not a reſtitution made. a Salk. 588. 0 4 
After execution executed, if error is brought, and the former 


for irregularity, there needs no ſcire facias for reſtitution, but 
| ſhall be granted upon the rule for contempt, if- 


judgment is reverſed, and reſtitution awarded, the plaintiff in 
error may have a ſire facias, ſuggeſting the whole ſpecial mat- 


ter. Vide Cro. Car. 328,—And now ſince the 4 and 5 Ann, 


c. 16. payment of the ſum awarded to be reſtored, will be s 
good plea. | bot a i 


1 


A} 
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* 
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F the proceedings execution muſt bo atdaonthe: 
I turnable on a We dyitine on ee eee 8 


in term | Wl S121 " pays MH. N. 

Te muſt be oiht dey between: the 1 n 
ca, ſa. to charge the 3 are b * | 
But if by avvg inal, H © 2 * S 

In B RG . judicial writ mot be retirandle'on-a day! 
certain, when the ure by bill, yet any deſcription 
of tbat day is ſafſicient;” Lot Er. 7. — But in QB. where 
the returns ol origiaals are ſettled by act of pariament, the'de-* 
ſcription maſt be proper. I. oy WIe en 

A wiit\of execution” need AY IE Sn eee 
after it 4ſſues'y but there may be an intervening term between 
the tefle.and relurn. Salk. 700. * Lad. Raym. 55.<W heteas, ' 
in caſe-of\writy of -meſue procefi, if a term be omitted between 
the teſle and teturn, che caſe is out of court; but” 
that js to be underſtood in perſonal adi. -2 Lal R. 779, * * 

If k ca. ſar is teturnabie, pending d writ of error, it is no fo 
cular foundation for-proceeding agdinft the bail, 1 Bayne, 66. 

A writ bearing 1% out of term is 'voidy} but the — 
juſtifiable, Gall. — a. fa, Der pers. „ wary * e 
was tried; and held W ll. 

By 2 C, law. 6 6 f 6. 661 be delay. ef 
ſuits, by reaſon of fiſtam days between the teſte and returu of 
writs in perſonal actions, it is enadted, That in all aGdiHWnͥLVeN 
++ of debt, and all other perſonal actions whatſocver ; and aſo 
in all actions of ejedtione firmie, depending by original torit, 
+ after any iſſue thetein joined to be tried by a jury 3 or allo 
« after any judgment had or obtained in any ſuch scon as 
6 aforeſaid; there ſhall not need to be fi/tren days between the 
telle day and the day of the return of any writ or writs of 
** venire ſuciat, habeas corpora juraterum, or difiringas juratores, 

« writ of fleri facias, or wits of capias ad ſatisfacrondum; and- 
that the want-of fft-endoys between the tele day and the 11 

« of the return of any ſuch writ, ſhall not be, ot adjudged t 

« be, any matter or cauſe of e, any aw; Ge, to the con 

« trar 

A ho aids end 46's dy which Gh dur of term). 
would not be void, though liable to be ſet aſide on motion j nor 
can ſuch à deſect in it, be taken advantage of by bail, upon a 
I, _—_— to a ue facias beooghr againſt them. Burr, 

eh. 4 p. 1187 ' 

In all continued writs of ran the alias muſt ws «d 
tle day the former writ-was returnable, - Salt, 699. Vide. 

Vol, JI. a "2 Jones, 
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2 Jenes, 200. But otherwiſe in caſes of meſne proceſs, for there 
fi. fa. quaſhed, on motion, becauſe returnable on a genera/ 
return, inſtead. of day certain, according to the origigalaQtion, 


Hanes, 2133 


The cs. Je. [in kn action 2gainſt an attorney by Will) was re- 
- turnable 0nja-general return, inſtead of a day certain 3 and on 
motion, it was quaſbed, and defendant ordered to be diſcharged 


4 eas, with coſts, defendant conſenting. to bei 
a — ber r. ee cannot take advantage this 


matter by writ of errur; and if he could, it would be unteaſon- 
able to keep him̃ in cuſtody till che determination. Barnes, 413. 
A ca. ſa. may be amended after it has been executed, by 
: mn it returnable before our juſtices, inſtead of before u. 
Hunt v. Kendrick, Tr. 12 Ges. 3. 2 Black/. Rep, 636.— The 
way to amend, it, is by mation to amend it, by che award of 

the writ upon the oll. | nw 366411 
A writ, of execution executed, may be amended. by the record 
of the judgment; a8, where after a. ce. /a, execyted, it was 
moved to amend the wiit by the record of the judgment, 
making the defendant's: name Edmund, inflead of Edward; 
and on rule oy cauſe, it 1 abſolute. l 

At common law, judgments between /ubjed and ſuljctt, rel 
to the firſt day of the term in — — in 
reſpect of the lands of the debtor, and to the date of the writ of 
execution, in reſpect of his goods and chattel. but naw, by the 
Aatute of frauds, a judgment ſhall not bind the longs in the 
hands of a bona fide. purchaſer, but only from the time of 
actually ſigning the ſame; nor the goods, in the hands of a 
ſtranger, ot purchaſer [Skin, 257.], but only from, the actual 
delivery of the writ to the merit. Ag per Harduici- C. Nei- 
ther before nor ſince the flatute of frauds, is the property alter- 
ed, but continues in defendant, till execution executed, The 
meaning of the words in the ſtatute is, that after the writ is ſo 
delivered, if the defendant make an aſſignment. of his goods 
unleſs in market overt, the ſheriff may take them in execution. 
Eg. Caſ. Abr. 381. The law therefore was only thus altered 
in favour of purchaſers, and continues the ſame between the 
parties. So that if defendant dies aſter the awarding, and be- 
fore the delivery of the writ, his gaods are bound by it in the 

hands of his executors. Comb. 33. 12 Med. 5. 5 Med: 95. 
Debts to the king, of record, always bound lands and tene- 
ments ; therefore the king's execution of ſuch debts, relates as 
to. lands * time of becoming debtor to the king. 8 Co. = | 
| +. 
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or which any of bis officers mentioned in the ſtatute 13 
lis. 6 e I 
office. Ns to debrs net of en, though 2 wy 
landi of the debtor, yet the Fing has 10 0 e 45 _— | 
debt, _unleſd” his ſuit be commenced, rr 

upotſ it, biforr fuch ſubject obtains ad * 8 


boy 15 of Hen. 8. c. 39, = 4—A $ executian 6 
"relates to the N. wont, $i _— writ, which" is the 
; af wis {i the caſe'of common perſons e 


of fra he K 6 2, If the k be: ptior ORR 
ads" the" lands of the debtor, * 2 Wand 
come; becauſe it is an original charge upon the land itſelf, 
thetefors mult ſubje&X every body that claims 285 3 * if 
the Mad wei Ude In whole, or in part, as by 1 
jointure before the debt contracted, ſuch alien A 
e and in ſuch caſe the land e 
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What Writs of Execution usr, ox NEBD Mor 


BE RETURNED. 


— 


enn. 
on * 
U 


ml : T * 8 2437 * an er 141 
RITS of execution, which are to be executed by the ſole 
W authority of the Berit, need no return to ces a 


thereby the plaintiff has the effect of his ſuit : yet, if # party 
apprehends himſelf injured by an erroneous execution, he may. 
apply to the ſheriff to return it ; and, on refuſal, an aii, 
the caſe lies again bim, Keb. 38 m. 
A capias ad ſatisfaciendum, habere facias ſeifinum, or poſſeſs: 
funem, fleri factas, . liberate, &c. are good, when duly executed, 
| though. not feturned. 5 Co, 90. 4 Co: 67. Law of Ex, 20% 
But an legit muſt be returned. _ hid. Becauſe the anten i 
to be made by an inqueſt, CY bo Se a 5 Re 
So the capias ft laicus, extent and Liberate, muſt all be returned 
before the tenant by ſtatute merchant can bring an ejectqegt. 
Law of ni. pri. 104. But the conuſee may enter after the: a- 
tent returned, before the liberate executed. 1 Ro. Abr. 1. 
2 Infl. 678, And if he have once entered, quere, If he may 
not bring an ejectment without ſhewing the liberate returned. 
Per Cur, If it be returned to an elegit, that there are no lands, 
the ſheriff need not return an inquiſition; for the uſe of that is, 
only to deliver a moiety of the lands by, if there are any, Stone- 
houſe v. Ewen.. Stra. 874. | ; ak 
A rule was granted for the late ſheriff to ſhew cauſe why be 
ſhould not return ſeveral writs of f, fa. and venditioni exponas. 
It was ſhewed for cauſe, that all the warrants on theſe writs, 
were granted to ſpecial bailiffs of plaintiff's nomination ;" and 
that indemnities to the ſheriff, were indorſed on all the writs, 
and ſigned by plaintiff and his attorney, Per Cur. The rule 
muſt be abſolute, The indemnities are neceſſary, becauſe 
plaintiff may call for returns, though warrants were made to 
his own bailiffs. Barnes, 411. * 


The warrant on a fi. fa. had been directed to plaintiff's no- 


minees, and he ſerved a rule for the bailiff of the Duchy of Lan» 
caſier to return the ſheriff 's mandate on the ff. fa. which was 
diſcharged, the warrant having been directed to officers of plain- 


tiff's nomination, and at his peril, and not to the officers of ibe 


bailiff of the Duchy. Barnes, 416. | 
A fi. fa. muſt be returned, if all the money is not levied on 
it, before a ſecond execution can be taken out, Salk. 318. 
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JF. plaintiff takes out 2 ca, fa. or f. 2 ku may Fats bas of 
them after another,” or an digit after f they fail, . 
$7.—And if part be ſevied on'a ff. 2 ” he lin why te © 
capion, or elegit, for 79 reſt. Hob. 

Plaintiff took out a fi fa Athis the year, and nulla bona 
returned; this was continued down for ſeveral years, and then 
the plaintiff took out a ca. ſe. without a Previous Jeire facias, 
and held well enough. © fires v. Hardr'ſs. | Stra. 100. | 

Part was levied by 17 fa. within the year, und after the. 
year expired the plaintiff revived his judgment by /cirs facias, 
and took out a ca. ſa. and, held well! . he might have 


continued the f. fa. down to the ſecond execution, Fitout 


any acias, Prat. Reg. 209. 
he plaintiff may have a ſecond capias after an eſcape, or 

any * kind of execution, whether the eſcape was put Fu 
or mg igent. 8andg W. 3. Ad J. 7. For the creditor. is 
not compelled to take his A lag the mirſhal or war- 
den, or other keeper of the priſon, for i the ® eſcape, —And if de- 
fendant be taken on a ca.-/a. and eſcape, and no return is 
made of the writ, nor is it filed, nor any record made of the 
award of the capiat, the plaintiff may have a ſcire facias, and 
. an Air, or any other writ. Lew of Executions, 


' Judgment In Middkſex. there ow ulla bona; there 
upon 2 n aed, but was not made a 1% 
tatum And the court being moved to et it aſide, de- 


cauſe 804 8 l refufed fo to' do, being of ale that 
the award of the 2 7. upon the oll, was ſufflcient 
to warrant à fl. fa. into and that it need nor be clae 
a teflatum, Barng, 196. 

A moiety of the — a levied on one of dh bas; 
and the other bail not having ſufficient to ſatisfy the remainger, 
the plaintiff reſorted back again to the fir bail, and tobt odt 
a ſecond execution ſor the reſidue againſt the goo1s of the 
firfl bail. And this was held bad. The fone cannot 
levy by parcels without 21 888 e d conſent; e 


oy Tos. * . Jin N 
4 — — — 
ede . 27. for il « effeQual relief of cre- / 
ditors in caſe of eſcapes, And the far. 1 Jpn, ft. 2. c. 6. for the 
detter preventing of eſcapes ut of the King's Beach and Flur priſons, 
and as to the demanding and tony of gc warrants, xt 
Ii 3 might 
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F CU TION, 


might have levied the whole on the defendant at firſt, | The 
ſecond fi. fa. was ſet aſide, and reftitution awarded. Barnes, 
2. See 1 i this caſe the firſt F. fa. was not made out 
or a mee PF - ,. S Cots ooks 4. nl 

If on an 2 only goods are levied, and thoſe not ſuſi- 


_ cient to ſatisfy the whole debt, and nibi/ be returbed as to the 


lands, there may be a ca. ſa. after an elegit ; otherwiſe, if 
lands be extended by the elegit. Keb. 58. Hob. 57. Id. 
Raym, 1451. Stra. 226. for in the former caſe the egit is but 
in the nature of a common f. 455 The election is not com- 
pleat unleſs the plaintiff has ſome benefit from the land, for 
the taking out the writ is not an actual elefion ;z and if there 


be no lands, there is nothing to chuſe, and conſequently no 


election. | | | | 1 
And if it be returned to an elegit that there ate no lands, the 


ſhetiff need not return an inquiſition. Stra. 874+ 


But whilſt defendant continues in execution on a ca. ſa. there. 
can be no other execution againſt him. Keb. 59, except in 
caſe of a ſtatute, &c, where body, lands and goods, are all 
liable together, Keb. 60. F „ „ 7 on . 
If part of the lands is extended in the name of all, by legit, 
and the extent is returned, and the party accepts it, he 
never have an extent for the reſidue In the ſame county. 
of Ex. 287. But there may b&.ſeveral writs of elegit into. ſeveral 
counties. Law of Ex. 208. and there ſaid that the plaintiff 
may divide his executiatl oo „ 
Plaintiff took out a. f. . and thereby levied part of his 
debt and cofts, and before the return thereof ſued out a fu 


© : 


F. fa. and under it levied the reſidue, and the court made the 


rule abſolute to ſet aſide the tefatum ff, fa, ſot refitution and 


_ cofis, Barnes, 213. 


If defendapt dies in execution upon a ca. ſa. the plaintiff 
may have a ſecond execution agaigſt bis lands or goods, Stat. 
21 Jac. 1. c. 24. | Ge AA | 

fter judgment in an action of debt on a former judgment, 
and ca. Ja. delivered to the ſheriff, the delendant moved to ſtay 
execution, pending a writ of errot brought to reverſe the former 


judgment. Per Cur. The motion come: too late, it ought ia 
de before judgment in the latter action. Barnes, 203. 


Defendant was taken in execution, and was diſc by 
Pong 's conſent, a written EY was enter — 

y the parties, that the judgment (which had been reviv 
Gould land revived for twelve 2. Alter more than a 
. year 


— | _ 


Where there aſe  $EcoND- e Exz- 
curiox. 


OY the laſt ca. fa. _—_ cauſed aden to be M 
in execution without continuances on the roll, relying upon 
the written agreement. court held t cement my 
null and wiid, and made the rule abſolute to 11 le 
ca. ſe. and diſcharged defendant out of cuſtody, Thomſen v. 
Briflowe., rale 205. _ 


10 ked only for part of the pe 4 Ae. 
for ſubſequent arrears . be taken out, Howl». Hh reviaus 
2 Ba 22 you the ſtat, 85 9 N. 3. . Hanforth. 


Rep. 503 


js on bond to pay an one, if. a f. A be 
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Of QUTLAwRY. upon Execution. 


WINE the capias ad reſpondendum lies in 2 the party 
„ene outlamed fer judgment obtained, by copies 
ſalisſaciendum. 4, 4 Aon. by 7 0 * 
After judgment 


na ca. /a, an exigent may be awarded, 
without an alia, 2 101 thereupon the defendant be 
outlawed: becauſe he Having been already in court before ſudg- 
ment, and having conuſance of the debt, ought to pay the 
debt on the firſt ſuing out of the capias, otherwiſe it is a con- 
tumacy in not performing the judgment of the court, for which 
diſobedience he is put out of the king's protection. 40 Ed. 3. 
25. pl. 28. Finth, 46. | eos 15 4 
So after judgment there need not be any proclamation. to the 
county where he reſided. Cre. Ja. 5. 
If one is outlawed in Middleſex, a capias utlagatum may be 
ſued out againſt him in any other county without a te/fatum, 
Vent. 33. 2 Hales Hiſt. 198. | 
If a ca. ſa. iſſues upon a judgment in an aQion of debt, and 
the ſheriff returns non eff inventus, and after a capias utlagatum 
iſſues, upon which he is taken and impriſoned, and then let to 
go at large, the party that recovered may have debt ® againſt the 
ſheriff for the eſcape, becauſe of the prejudice to him; he being 
in execution, as well for his benefit as for the kings. 1 Rs, 
Ab. 810. b. Cro, El. 706. je * 
If within a year a ca. ſa. iſſues on a judgment, and the de- 
fendant is thereupon outlawed, and two years after taken u 
a capias utlagatum, and the ſheriff ſuffers him to eſcape, debt 
lies againſt him: for the defendant was in execution at the ſuit 
of the plaintiff, without prayer, inaſmuch as the plaintiff was at 
the end of his proceſs; and no continuance nor ſcire facias lay 
after the capias utlagatum, which being ſued at the charge of the 
plaintiff, imported an election. Salk. 318. | | 
But as forfeiture upon outlatyry in a perſonal action is to the 
king, and the plaintiff in proceeding to outlaw the defendant, 
after judgment, cannot be ſo much benefited, as by ſuing out 
any other proceſs of execution againſt him, a party ſeldom pro- 
ceeds to it: but I thought it proper to mention ſuch a 
of execution in this place. 6 2 
It has been ſaid, that there is a difference between an out/awry 
on meſus proceſs, and after judgment; that, as to the firſt, the 
party hath no intereſt, but that the whole benefit of the forſei · 
ture accrues to the king, Co. Lit. 288, 5. Cro, £1,907. 
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2 Briag. 67, It appears to have been an dien on the caſe, But 
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But in 2 Lev. 30. it was held, that there is no Uferency be- 
tween outlawtzes before, and after, judgment. 

Ruls to ſhew cauſe why proceedings on the exigent 42 * 
ſhould Ret he oped, was made ablolnce. The #xigent Süd 
the 29th of May, and after that jar before the return, de- 
fendant became a priſoner in the Sahafult (fn thief por 
ſon. It was notorious at Chefer, that defendant was become 
inſolvent, and bad affigned his effects for the benefit of his 
creditors, Plaintiff's agent was told * 2 [gents 
that the defendant, was in cuſtody. et 
returned, but remained in the ſheriff's hands. raggy Toy tory: 
exigent was well ſued out, before defendant's. commitment to 
the Fleet, and no notice was given of that commitment to 
plaintiff's agent, till after the exigent; but the outlawry will ſig- 
nify nothing, . becauſe it may be reverſed by writ of error. Let 
the rule be abſolute, and plaintiff may charge defendant in exe- 

Sead v. Barber. Barnes, 321. 

2 outlawed after judgment, moved to ſet aſide the 
outlawry, for want of a ary — Per Cur, This is not 2 
matter to, be determined in a ſymmary way. Defendane may 
bring error. Barnes, 32 K Cro. Fac. 577. 

l S ved aſter judgment, and eaken by a 
capias utlagatum. O wy that the — — of outlawry 
appeared to be cp after plaintiff's and that a cepias 
utlagatum iſſued without a revival of the jui tz and ſot this 
— a Brevia Judicialia, and the er of judicial Writs, 
fo. 42. A. B. were cited, to ſhew writs. of ſeire facies inſuch caſes 
brought by plaintiff's —_— Rule en to 12 __ 
the vm —— 5 


e vi ih fecnd volumes 


Where therd is a L IIA ron RenT upbh Goods 
aken in Execution, | 


the 8 Anne, c. 1% % No goods or chattels whatſbever; 
B lying or _— and upon any meſſeage, lands, 
% nemente, Which mall be leaſed for life, years, at will 
„ otherwiſe, {hall be liable to be taken, by virtue of 4 
« eution; on any pretence whatſoever, unleſs the 
« whoſe ſuit the execution is ſued, ſha}l, before the + 
46. ſueh goods from off the ſaid premiſſes, by vittue of fch 
4% eutiom or extent, pay to the landlord of the ſaid premiſſes, 
1 his bailiff, all ſuch ſum or ſums of money, us ure or (hall 
4% due for rent for the ſaid premiſſes, at the time of tak 
« ſuch or chattels; by virtue of ſuch execution; 47 
« the ſaid arrears of rent do unt amount to mute bn tits year! 
dc ent; and in caſe the faid arrears ſhall exceed one $ rent, 
<< then the ſaid party, at whoſe fuit ſuch execution is ſued but, 
« paying the faid landlord, or his bailiff, ove yedr's rent, nity 
* proceed to execute — vary as he might have done be- 
4c fote the making of this act j and the ſheriff, or other officer, 
„ i» hereby empowered and required to levy and pay to the 
« plaintiff, af well the money fo paid for rent, as the exeti« 
tion money.“ f . 

It has been adjudged, 1. That there muſt be a demand made 
by the landlord before removah,. or an aQion will not lie for 
him. Stra. 07. 2. That the landlord is entitled to bis whole 

rent, without deduction of poundage. Sire, 643. 3. That 
| landlord, where there is an execution againſt the umu 
. offer, is not within the act. Stra. 789, 4. That aftet a land» 

lord has had one year's rent paid, and there comes in another 
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5 


ee · 
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execution, he ſhall, not have another year's rent paid. Sire. 


1024. And 3. That an action lies vpon it, by an exe- 
cutor or an adminiſtrator, againſt a bailiff or ſheriff, for re- 
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Upon the equity of this ſtatute it hath been held, that under a com- 
mifſion of bankrupt, which is in the nature of a Fatute execution, the 
landlord ſhall be allowed his arrears-of rent to the ſame amount, in 
preference to other creditors, even though he hath neglected to diſtrain, 
while the goods remained on the premiſſes; which he is otherwiſe en- 
titled 10 do for his entire rent, be the guastum what it may. 1 4. 


103. | 15 
1 If the goods ſeized are not removed or fold by the ſheriff ſo as to 
truntſet the property therein, but defendant pays the debt, though the 
landlord has given notice and demanged rent, yet he iv not in 
moving 
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Ot Execution, 37s 


Where gages = 4 ron Rxur n 
taken in Execution, 


moving the goods off the pre es ae eu and | 

lord was paid hie year's vent. Str 

1 e Be 8. it is, provided, 5* That his a does wot extends 
t — * dr n crpwny ff. 

| recon ka eg any debe, Baths „e, or | 
ares, 6! 


On amb h of Fa 1928, an 77 idued ra] 
Os tbe azad, the 


* „that the landlord. might have the 
* 7 — notwithanding he extent, is was denied, 
2 

But in Graves and D' Aae, Bunb, 194. ' if he court, on, 
motion on behalf of the landlord, ordered the ſheriff to ſatisfy 
biq one year's rent, the money ſeized on the out/awry of de- 
ſendant remaining in the Wers hands. But in Pract. Reg. 
6 P. 272, ſaid, that the landlord ſhall not have a year's rent on 

ecial capias utlagatum. 

t was ſaid, that if a f. fa. is delivered, and the goods | 
praiſed and ſold, but the writ not returned, and an extent 
the king comes out of the Excheguer, ſuch extent will over- 
ry former ſale. Sed per Cur. it is a dangerous practice. 

2 2, 

A bill ill of ale held to be removal! of goods, taken by a £. fa. | 
and a year's rent muſt be gantry rene on tage br gd 4-0 
levied by the ſheriff, Barnes, 211, 

Defendant had judgment of nonſuit 3 and on a ff. fa, took 
plaintiff's corn in execution, which was unthreſhed ; the land- 
lord then gave notice to the bailiff, that there was 30 J. due for 
a year's rent ; after this, the bailiff threſhed the corn, and ſold 
it for 21 J. Per Cur. The landlord is entitled to one year's 
IE aaa oo ogdoothet wo oy. 
2 Wilſ. b . 
| 2 bringing an action againſt the ſheriff, Ge. | 
the goods are ſold after notice 95 beſt way for the landlord is | 
to move the court, * have reflitution to the amount of 
the goods which the er = fold, if they amount to leſs than 
a yEar's rent; ot 105 +4 amount to more, to have ſo —_ as 
will ſatisfy a year's rent, 

Motion to have rent paid to the landlord out of the'n 
levied, On ſhewing cauſe, it appeared, that the ſheriff's war- 
Fant on the execution, af wi it Was ſcaled, had been — 
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Where there ir Line rox Reur vpn Gedi 
ü taken in Execution. 


N ee Pe Cur. The u ' 
22 no goods are taken in execution thereby. Let the 7 
a 
mem ſhould n gainſt them. Berau, G1 

Quere, If e landlord's rent ſhall be the aas 
being a bankrupt? Vide Barnes, 2 this caſe was 

agitated; another queſtion aroſe,” viz.” Whether if the defer 
was a bankrupt before the levy, the goods were liable to 
rit of the rent? And'in order to determine it, the court 
alrected an iſus to try; whether bankrupt or not, at the time of 
the levy. —Tt does not et ent from Barnet, that this queſtion way 


determined; nor do 1*find any „* OL 
elſewhere on this þ 1 eee N 
(owed 
1 9] 
\ 77 \ 
id 7 ; 
10 
'1 


pry the alteration, ſhew cauſe we an aftach- 
ho! 


Df. Executipn, n 


Ofen in Brecntian - 
In B. B. . In 


ſendant, the plaintiff pro- 
— rule from the glerk gf 
the rules [ * 47. 1 = 
the mart to certif Ys that 
defendant; is in- cuſtody, O 
ſervice. of which rule, the mat- 
ſhal will, write bis acknowledg- 
ment, ſor which. b paid 
10 1. h. the 


plajntft's "attorney - 2 f 


a . — 


N 5 5 to 


. e fk 
= | agen 
e 


mitted to the 

matſhal of he Mak 

— ſuit of 74 

1 2 We ag 64 qe 

in a plea of treſpaſs 

there to remain until, 

Ju gment 5 2 term, * — = 

42 „enn 20 to the facondary 9. ba „ 

Roll — . „ 

For entering the ami: Fa pe 

in the marſhal's book, zheoffls OOO» 

cer is paid 2. n en 
Then file the rule with Mr. 

Heberden, to whom is paid D l 


If the defeadant be in cuſtody of the ſheriff. cs. fr mon be 


made out, and 2 warrant thereon 1 with the gabler. ide; - 
title Priſoners, 2 * 


| , | hoe 4% Rf 
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ot xN TERING- SA TisrAe rio onthe Roll, 


1 B. * f % 
AFTER fm ob- 


tained' of 4 , an 
entry thereof be made 
of record, to the end that the 


plaintiff inthe ſuit 


— — or Nis 


| 2 making . Gee een, 
| demand for: the” party 

ſatisfied, a warrant ot aytho- 
_ directed to da Mer. 


in the following b on 4 1 5 
of paper or parchment: 
Tini term, 20th C gd. 


Mid, Satisfaction is 
ged between 4. B. 
"ant, and C. D. deſend- 


er — 1508 


Judgment entered of Hilary 
J term, 20th Geo, 3d. Roll 


492. 


M. attorney 
7 plaintiff, 15th June, 
1780. 


This ſatisfaction piece muſt 


de taken to the clerk of the 


judgments, and he will make 


for the | 


4. 8. 
When 4 n 
fied in vucatien time, the plain- 
tiff bud execute 1 wartdne 
of attorney to two attorney 
of the court, or either of enn, 
or to 26) other attorney of the 
fame _ authoriſing” 
attorney 
ſatisfsion * Api 
8 
the 
. il geepite 4 ln 
attend 2 attorney before 
. ee the ny Pre Fri 
z and 

of the Are — — 
the ſame at the foot of che 
judgment, for which be will 


take r{ 7, gd. which includes 
all the fees. But if — 1 


ment is above ten 

ing, he will take I more, as 
* 
the 1 


Phe entry in this our 12 


2 


- Afterwards, that: i to 
in the 

_ r of the reign of George the 

ird; now ing of Great 

Britain, &c. cometh the ſaid 


an entry thereof in his book of { plaintiff] by A. B. his attor- 


remembrances, and deliver the 
ſame over to the elerk of the 
Treaſury, who will enter the 
ſame on the roll, for which is 
paid in term 35s. in vacation 
* ſomething more. 

The entry is to the follow- 


ing effect: ads 


ney, conſtituted by ſpecial war- 


rant to him in that behalf di- 


rected; before 

one of the juſtices of his ma- 
jeſty's court of the Bench, at 
his chambers in Serjeant's Inn, 
Chancery-lane, London, and ac- 


knowledgeth that be is 2 


Ot Execution, 


7 


Of ENTERING SATISFACTION on the RoLL, 


B. R. 
* Afterwards, to wit [on 
ſome return in the term; 
if by original, on a general re- 
turn day ; if by bill, on a day 
certain], in the twentieth year 
of the reign of our ſovereign 
lord George/ the Third, now 
king of Great: Britain, &c.. at 
Wiftmin/ler,, cometh the afore- 
ſaid A. B. by his attorney afore- 
ſaid [or by J. M. his attorney, 
in this behalf], and acknow- 
ledgeth himſelf to be ſatisfied 
by the ſaid C. D. of the debt 


C. B. 
of the debt and damages afore- 
ſaid ; therefore let the ſaid (de- 
fendant) of the debt and da- 
W be acquittedy 

c. | 
3 

in term time, to 
the clerk of 2 
will the roll into court, 
and the will enter ſa- 
tisfaction thereon, for which 
you x. per cent. for the 
poor i box, 25. to the protho-- 


and damages, cofts and charges dury 


aforeſaid, & . 


notary, and 15. to the ſecon- 
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